TAXATION?

%

Par. 3, Sec. 148.150 R8Mo 1949 of Credit

CREDIT INSTITUTIONS: 1Institutions Tax Act of 1946, construed by

- PARTNERSHIPS:

¥
i

/

general rule of statutory construction.
Read, construed and harmonized with suh-
gequent uniform Partnership Act. Former
law construed strictly against state:

FIL

deduction of sald statute construed strictly
[) against taxpayer. Partnership Act prohibits

parties from drawing salary, hence in arriving
at net income taxable to partnership under
Credit Institutions Tax Act, partners salaries
not deductible under Par. 3; Sec. 148,150,
thereof.

Mr. 7. R,

August 25, 1952

Allan; 8"’29_{7,

Supervisor, Income Tax
Department of Revenue

Jefferson
Dear Bir:

Your

City, Missouri

recent request for a legal opinlon of thie department

has been received and reads as follows:

"Re: Partnership operation
of eredit institutions

"In the administration of the eredit institution tax,

a question has arisen with regard to the interpretation
of the Law a2g eet out in Seetion 148,150, Paragraph 13,
R.8.¥o 1949, 2nd & ruling is desired in conneetion
with the interpretation of eertain phraseoclegy ineluded
therein with regard to a partnership operation; the
texpayer in the case involved being the A.B.C., Finance
Company of Kansae City, Missouri, which is a partner-
ghip eonsieting of four partners.

"Two of these partners devote their full time %o the
running of the businecs and as payment therefor are
paid #700 a month ecch. Texpayer eompleins in
ebudying the Act thet they can find no distinetion
made between corporations or partnerships and the Act
gtates that in computing net income, there ie provided

‘reasonable allowance for salaries and other compensation

for personal service actuslly rendered.' (Underzcoring
ours?

"This Depertment has refused to permit the deduction
herein referred to salaries to be claimed for pertners
e8 8 deductlon in arriving et net taxable income for



Mr. T. R, Allen

the purpoese of the orecdit institution tax, Taxpayer
claime that to allow sueh a deduction to a corporation

and not allow 41t to a partnerthip would be diseriminatory.
The contention of this Devartment 1z that a partner of eny
business may not draw a salary and that under the pro-
visions of the Act that such an item could not be classl-
fied as ordinary and neocessary expense pald or incurred
by the taxpayer.

"Will you kindly advise whether in your opinion such a
deduction as herein referred toc would be within the
meaning of the Statute for the purpose of arriving at
taxable income for credit institution tax."

The opinion request calls for an interpretation of parsgraph 3
of Bection 148.150, RSMo 1949, which is a part of what has been
termed the "Credit Institutions Tax Act of 1946." This seetion
allows the taxpayer certain deductions in computing net income
subject to the tax, and reade as follows:

"In computing net income there shall be allowed as
deduetions all ordinary, and ne¢essary expenses

pald or incurred by the taxpayer during the income
period in carrying on ite trade or business in

the Btate of Mispcourdi. Without limiting the
generality of the foregoing there ghall be allowed

a8 dedustion: A reasonable allowance for salaries
and other compensation for personal services actuzlly
rendered; rents, repairs, bad debts and debts ordered
to be charged off by the commiesioner of finance;
interest, cost of insurance and advertising; all

taxes pald or aecrued during the income psriod to

the United States and all taxes pald or accrued on
real estate to the state of Missouri or any politiecal
subdivision thereof; all contributions paid or acerued
pursuant to the unemployment compensation law of
Missourd; ressonable allowances for depreciation snd
depletion; armortization of premiums on bonde,
debentures, notes or other securities or evidences

of indebtednesc; a reasonable allowanee for paymente
or contributions to or on ascount of any rension

or retirement fund or plan for its officers or em-
ployees; contributions to any corporation, assoelation
or fund organized and operated execlusively for religious,
charitable, sclentific, literary or educational pur-
poses, no part of the net earnings of which inure %o
the benefit of any private shareholder or individual

-z-
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would be in conflict with certain well established »rineiples of
law to the contrary. Regarding presumntiones, the St. Louis Court
of Avpealg, in the case of 8ikes v. St. Louis & 8.F.R, Co., 127

Mo. App. 326, at 1. e. 334, sald:

"Tn examining this statute and seeking to artive
at the legislative intention therein manifested,

we muet do go with the knovledge that

gla is presumed to know the 3
-%Eta ; %e iu raiaﬂ: to sub n‘“%hioh

M_—
d thersfore are ieenod to _
matter in the 1ipht of the state of the law them

(Undersecoring ours)

Therefore, wve must presume that the lepgislature knew the laws
pertaining to taxation at the time of the passage of Seetion 758.180
supra, and d41d not intend that the Uniform Partncrship Aet, should
be in conflict with any of the previously utablhhod rineipleu of
ln.w ertaining to taxation or of partnershipe, ps.rtingnrlr the

sions of the Credit Institutions Tax Act.

In Missouri, a puﬁltrlhip has long béen recognized as a
contractusl relationship between two or more compéetent persons by
whioch they pool their money, effect, labor, skill, some or all of
them into a business and divide the profits and besar the losses in

certain proportions,

It is apperent that in the legal contemplation, of partnerships,

a partner 1s an owner, and, in a general partnership, such as the
one mentloned in the opinlon request, escch partner is authorized
to aet for the partmership and to bind the firm within the scope
of L1te businese. The indlvidual partners are the ownere, and aside
from them the partnershlp has no separate exlistence, and 1s not

a legal entity: This prineiple of law was deéided in the gase of
Ghal rs V. Maéon Wholesale Grocer Co. et al., 70 S.%. (2d) 884,
We quote from a portion of the opinion found at l.c. 889:;

. "® % » % That 2 partner is solely an owner and

i employer, and not an employee, within the meaning
of our act, would seem to be true from the very

nature of a partnerahlp as well as from the terms

of the aet. rtnership is not an entl part

from the indl 8_oon .
Sec, A : 799-806 Se0s. 1-6. Gertalnly
no om would contend that a uartnpr vho wae injured
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and 12; 20 R.C,L, 882, See, 9%4. It would therefore
seem vident that, as the Ellies CeSe so well states,
whebher a partner receives only 2 fired share of
rofits or, because he puts in more of Nis time
then iﬁw o thers w;ggneim their joint sctivities,
receives sums are called wages, 1t re
oyere end

does not create the relction of employ
eﬂ-giai ed, but is, in trutr le of : _the
smount that miss be taken £o have been contributed
to_the rtnerai:% agsets by a partner wi s
made what 18 really a eontribution in kind, end

es not affect his relstion to the other pertners,

ch ig thet of Co-advertureP snd not employee.
PR R R RARE TR TR ERW I :

We also quote paragreph 6, Section 358.180, giving the rules
for determining the rights and 1isbilities of general pertners under
Uniform Partnershipe Law, RSMo 1940, which provides that no vartner
ean be paid a salary for hies services in performing partnership
busginesa, and reads as follows:

Yo partner is entitled to remuncoration for seting
in the partnership business, except that o surviving
partner is entitled to ressonsble compensation for
his services in winding up the partnership affairs;"

The interpretation of Section 148,150 by the taxpayer cannot
be given effect, for to Ao so would be %o niullify the provisions
of the Uniform Partnership Act cuoted above, and such an interpre-
tation would be unreasonable and contrary to the intention of the
legislature in the passege of Section 148,150, supra. Sald section
was passed by the Sixty-fourth General Assembly, while the Uniform
Partnership Act was passed by the Sixty-fifth General Assembly.

The quoted portion of the partnership lew clearly states that a
partner shall not recelve any remuneration forperformance of
partnership business except he shall be entitled to reasonable
compensation for his services in winding up the partnership affairs.

¥We do not belleve there is any confliet between the nrovisions
of the two statutes noted above, nor 8o we bellieve that the legle-
lature intended there should be any econfliect between the two. How-
ever such a confliet would unavoldably be the result if the inter-
pretation of Bection 148.150 supra, given by the taxpayer 1s correet.
In determining the actual intention of the legislature in the
passage of Section 148,150 suprs, snd placing the nroper construction
on the section thus intended, 1% 1s our thought that sald seection









