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Par. 3, Sec. 148.150 RSMo 1949 .of Cred,.t 
Institutions Tax Act of 1946, construed by 
general rule of statutory construction. 
Read, construed and harmonized with sub­
sequent uniform Partnership Act. Former 
law construed strictly against state; 
deduction of said statute construed strictly 
against taxpayer. Partnership Act prohibits 
parties from d~awing salary, hence in arriving 
at net income taxable to partnership under 
Credit Institutions Tax Act, partners salaries 
not deductible under Par. J; Bee. 148.150, 
thereof. 

August 25, 1952 

l.fr . T. R. Allen, 
Supervisor, Income Tax 
Department of Revenue 
Jefferson City. Missouri 

Dear Sir: 

Your recent request for a l egal opinion of this department 
has been received a nd reads as to1lowe: 

''Re'! Partnership operation 
ot oredit ins titutions 

' 
11 In the a dministration of the er~d1 t 1nst1 tution tax, 
a question has aP1sen With regard to the ' lnterpretat16n 
of the Law a a set out in Seot1on 148.150, Parag~aph 3, 
R. S.Mo 1949 t a nd a ~1ng 1s deatred in oonrtection 
w1 th t he interpretation of certain phra aeology'1neluded 
t herein ~ th regard t o a partnership opel"a tio,nj the 
ta~ayer i n the oa se involved be~ng the A. B.C: Finanoe 
Company of Kansas City, lUssouri, which is a. partner­
ship consisting of four partners . 

"~10 of these partners devote their fUll time t o the 
running of the business a nd a s payment therefor are 
paid $700 a month eaoh. TaXpayer compl ains in 
e tudting the Act tha t they oan find no distinction 
made bet ween corporations or partnershi ps and the Act 
sta tes that in computi ng not ine~me , t~ere ie provided 
'reasonable allowance for salar1e& and otBer compensation 
t or Pe rsonal ~erv,1ce, ao tuall;v.: r ender ed. 1 ( trnd.er-acor1ng 
ours) 

"This De9artment h as r~fused t o per m! t the deduction 
h erein referred to sal aries t o be claimed for partners 
a s a deduction in arriving a t net t axable income for 
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the ~u~ose of the er~d1 t ins titution t ax . Tnxparer 
claims t ha t t o allow such a deduction t o a corporation 
and not al l ow lt to a partn,.rehi p wou1d be d1 ecr1m1na t orr . 
The cont ention of thi s Denartment 1s that a partner ot any 
bus i ness may not d.ra"r a eala.ry a nd that under the pro­
vis i ons ot .the Act t ha t such an i t em could no t be cla so1-
t 1ed aa or di nary and neces sary expense pei d or incurred 
by the t axpayer. 

"\Ti ll you ki ndly advise wh ether in your opinion such a 
deduot1on a s herein r ererred t o woul d be w1th1n the 
meaning of the Statute t or t he purpose of arr1Ting a t 
t axa.bl e income tor cred1 t inet1 tut1on t ax. '' 

The op1n1on r equest c alla f or a n t nt erpretat 1on of naragraph 3 
ot Beot1on 148 .150, RSl.fo 1949 , Which i s a. part or What h as been 
t ermed t he "Ored1 t In1t1 tut1ons Tax Act of 1946 . • This section 
rtllowe t he t axpa yer certain deduction. 1n oomput1ng net i ncome 
subjec t t o the t ax. a nd reads a s f ollows : 

"In computing net 1noome there ~hall be allowed a! 
deductions all ordinary. and necessar y expensee 
paid or incurred b y t he t axoayer dur i ng the income 
period ~n carrying on i ta trade or bus i ness in 
the State of Mi a ,.our1 . 1 thout llmi t 1ng the 
generality of the foregoi ng there shall be allowed 
a s deduction: A reasonabl e al l owance t or salaries 
and othe r compensation t or personal eerv1oee ao~lly 
r ender od; rents , ~epa1rs , bad debte and debts order ed 
to be char ged ott by the oomm1ss1oner or finance: 
inter est, oost of insurance and a dvertls1ngi all 
t axes pai d or aoerued duri ng the income noM.od to 
the United Sta.tee and all t axea pai d or a ccrued on 
real esta t e t o t he stat e of Mi ssouri or any pollt ioal 
subdivision thereot: al l oontr1but1ona pai d or aoorued 
pursuant t o t he unrmployment oocuensat1on 1 w of 
Mi ssouri ; ~aeonable allowances f or depreo~ation and 
depl etion : ' armort1zat1on or premiums on bon~s . 
debentures , notes or other aeour1 t 1ea or evidencea 
or indebtedness ; a r~~sonable al lowa nce f or pa yments 
or oontr1but1ons t o or on aooount of any ~ension 
or r e tirement fund or ul an f or i t s ottioe re or em­
ployees: contribution• t o any corporati on, a ssociat ion 
or tund or ganized and oper a t ed exolue1Yel y for re11g1oua , 
charitable , eo1entif1o, li ter ary or educational pur­
pos es, no part of the net earnings or which inure to 
the benefit of any priva t e sharehol der or ind1T1dual 
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to an amount wh1oh does no t excef'd flve per cent of 
the taxPayer• s net 1neome as computed t-11 thout the 
benefit ot this deduction; 1oss&s from the sale or 
d1epos1t1on of a,ny p~perty, real or personal, t s.ng1ble 
or intangible; .and all oth~r losses sustained during 
the income per1od · not eomp&nsa ted for bf insurance; 
provided, horiver, that d.eductions allowed t o pawn ... 
b~kers shall be the same per cent of the total 
deductions allowable under th1s section as thfJ total 
volum~ of their loan bu$1ness bears to the total 
volume of their loan and mereha.n~ .. 1se bustnes.s' cot.nbined. 11 

The opinion request does not . t:Jtate wbethe~ t he sala2'1es thus 
paid are i n addition ' to the Share of profits ~f ~e buainees te 
which these pat>tners , along wi th the others a r e ·enti~led, but it 
1s assumed tha t the salaries are pai d 1n ad~1 t:ton to the share 1n 
the firm • e prof! ts reee1 ve<i by the salat-1ed partners . 

The term 11 'taxpaye~" a.s used 1n above mentioned Oredi t Insti­
tution-s Tax Aet; ha s been defined by paJ'agraph 6, Section 148. 130 
RSMo 1949. t o mean anr credit 1nstltutton subject to .the ta~ pro­
~1ded by said act, and the term "cr edit ins titution,• has been 
defined by par agraph (2) of said. section and reads as follows: 

·" (.2 ) 'l'he term "orect1 t 1nst1 tution• me-ans ever)' 
person* t1rm1 partnersh.1p or corporation engaged 
principally in tb~ eonsumer credit or loan business 
ln the making 9t' l oa.ns of m(')ney . cr edit, goods. 0~ 
things i n action; or 1n the butlng , selling. or 
diecount!ng ot• o%* invettting in negot iable or hQl'l• 
negotiable instruments given as securtty tor of' in 
payment of the pal'chase pr1oe of c onsumer good·~ · ' 
W1 thout lim1 t1.ng the generall ty of the foregoing. 
the tiu'fn 1eredi t 1ast1 tut1on" shall 1nolu4e p~rs9ne. 
ttrms, par-tnerships. and corporation•• operat1hg ~:r 
licensed under the e~all loan l aws of this state. 
or under the laws ot this state t'e:i.attng to loan 
and investment companies, and pa:wnbrokers. but 
shall not in.clude bank8 , tritst co~pani.es , ot>ecU t 
unions , 1~su~anee ' oom~an1es . mUtual savlngs and 
loan asso~1a t1ons , saYlngs and loan assoolat1ons 
or real estate mortgag·e loan compan1es; * * *·" 

'!'he oourte have ne•er passed upon the proposition embodied in 
your 1nq~1ry, a nd the meaning !~tended t o have been given this 
section by the legislature will h ave to be determined b y the gener al 
rules of statutory construction. 
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lfuile taxing statutes are t o be construed strictly'against the 
t axing authori t arid liberally in favor of the taxpayer , it has long 
been the rule in lUs~ou:-i that a taxpayer ho claims t o be ent1 t1ed 
to an exemption from taxes has the burden of proving that he un­
m1stakeably falls within the class of taxpayers specifically ex­
empted from the payment of ~e taxes. This general rule vas stated 
to be the law 1n the case of In ~e: First National Safe Deposit 
Company 351 Mo . 42), in which the court said at 1 . o . 427: 

Mit is the general rule that taXing statutes are · 
to be strictly cons trued in favor of the t axpayer, 
and against the ttl%1ng authority; but this does 
not extend to exe~pt1on provis i ons of such s~atutes . 
!he applicable rule in the latter connection 1s as ' 
stated in State ex rel . St . Louis Y.M. C.A. T. Gehner, 
320 Mo . 1172, 11 s. . (2d) 30: • • •• no such 
exemption can be allowed, ~xcept upon clear and 
unequivocal proof t hat such rele se is required by 
the terms o t the statUte . If any doubt arises .!!L ts 
the exem~ion claimed, it must operate most etr~ngll 
against e party claiming the exemption • 
• • • "such statut e and constituti onal proTis1ons are 
construed with str ictness and most strongly against 
these clatmi the exernDtion . r • •• the burden is on 
the claimant to e.s is clearly his right to 
exemption. • • • ee , also , State ex rel . ~iller1 
v. Johnston, 214 Mo . 656 , 113 s. • 1083; 1 Coole7 on 
Taxation (3d Ed. ) 351-358.-f• 

(Underscoring ~ura.) 

, We cannot and do not ,agr ee with the taxpayer tha t the salaries 
of the partners are proper l egal deductions against the tax, and 
that Section 148 .150, supra, is broad enough t o include such 
deductions. It is obY1ous that in construing ~aragraph 3 or this 
section the legislature never intended i t t o hilve the meaning ascribed 
t o it by the taxpayer , for to construe it thus , one must necessarily 
presume that the legislature vas ignor an:t ot the laws pertaining 
t o partnershi ps a t the time of the enactment or said section. One 
must alsd presume tha t t he legisla ture subsequently passed the 
Uniform Par tnership Act, certain provisions ot which (to be herei n­
after noted), were intended t o be in conflic t with Seot1on 148 .150 
supra, it the interpretation pl aoed upon sai d seotion by ~e t ax­
payer is cor reot. 

One canno t -or-ee:ume ths t the legisl a ture did not know the law 
pertaining t o partnerships , or ot taxation· a t the time ot the 
passage ot the section under consider a tion, tor such preeaoption 
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would be 1n conflict with ce~tain well establ1ahed nr1nciples ot 
law t o the contrary. Regarding pr esumotions, ~~e St. Louia ' Oourt 
of A)peala, 1n the case of ' 81kes v. St. Louis & S. F.R. Co., 12? 
Mo. App . 326, at 1. c . 334, sai d: 

'In examining this statute and seeking t o art1ve 
a t the l egi sl a tive int ention th~reln manifested , 
·e mus t do ao w1 th the knowledge that the 

Legislature 1s presumed to know the ex!'iii~ 
state ot the law rela tin to sub eota Witll ioh 
they dea1 at. Ule time ey_ a ct on a1\vu gn2a on. 
and therefore are deemed to ha '98 deal with thG 
matter in ~light of the state of the law the~ 
eXisting. * * * *' 

(Underscori ng ours) 

Therefore • we mu s t p r e sume tha t the legisla ture knew the law5 
pertaining to taxation a t the time of the passage of Section 358 .180 
supra. and did not intend tha t the Uniform PartnerShip Act. should 
be ln conflict w1 th any o:t the prev1oual7 est ablished '"Pt-1no1ples ot 
l aw pertaining t o taxation or of partnPrships. pnrt!oularl7 the 
p rovisions ot the Ored1t ttnst1tut1ons !ax Act. 

In M1aS"our1; a par~""rsh1p has long been recognized aa a 
contractual r el a tionship between two or more compe tent persona by 
which they pool their moner, effect , labor, skil~ , 9ome or all ot 
them into a business and divide the profits and b sa.r the losses in 
c ertain proportions . 

It la appar ent tha t in the legal contemplat1on , 'or nartnersh1ps , 
a partner is an owner, and. tn a general partnership, such as the 
one mentioned in the opl nion request, ecch partner 1s authorized 
to act for the partnership and to bind the t !rm 111 thin t.'le acope 
of 1 te bustness . Tbe ind1T1dual partners are the oimere, and asi de 
from them the partnershi p has no separate eXis t ence, ~d il not. 
a l egal entity• This pri~ciple of l aw was decide~ ~n the oase or 
Chambers v. Macon liholesale Grocer Co . et al ., 70 s.w. ( 2~) 884. 
We quote from a portion or the opinion found at l . e . 889 : 

•• * * · · 'lhat a partner 1s solely an owner and 
employer, and no t an emul oyee , W1. thin tbe meaning 
of our act, would seem to be true from the verr 
na ture or a partner ship as well as from th~ terms 
or the aot. A partnershiP i s not an entity aoart 
from t he 1nd1 -r1dual8 OOI!lSO s{ng i 't. 47 C. J • 947, 
See. 457; 20 R.C.L. 799- 06 , Sees. 1-6. Certainly 
no one wu1d contend that a partn~r who was injured 
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by some defective conditi on of partnerShip 
property or by negl1pence of a partn~r8hip 
employee could recover from the other p~tners , 
who did not participate directly 1n the act, for 
the raul t would be h1s as much as the11's . !he 
partners o- n the property and the business 
individually· j ust the same as . if on~ ot them 
owned 1 t all , . although their ownership 1e ' ~bjeet 
to the right s of all . 47 C. J . Sees. 176,, 188, 
805; 20 R. C. L. 850, See . 56; 20·R.C . L. 870, 
See . 81 . There is " difference, h o ."ever, between 
mere Joint amersh1p of property a nd partnership 
ownership (20 R. C. L. 806 , 807, Sees. 7, 8) , ~nd 
that is the distinction between the Ellis Ca se 
end eh~ v. CaTewell , q . c. 391 , 47 S. L. R. 
33S , 3 B.w.c.c. 552, e1ted by respondent . 'A 
partn~r canno t maintain an action a t l aw againet 
his copartners for servieea · rendered or for 
premises l eased t o t he f1rm; al though the partner­
shi p apreement secures to h1m a fixed sum therefor~ 
* *nor for money loaned to or pa1d tor the fi~ • ; 
because *it would b useless tor one partner to 
recover what . upon takin~ a general aaoount among 
all the partners he might be liable to return ' ; 
and because *such t r r naactions do no t result 
1n one nartner becoming a debto~ to or creditor 
of the othE're . t Burdick on Partnersh1p . 333· 
Accordingly, the remedy of a partner 1s an aot1on 
1n equity for an account~ng whereby he 1e e~titled 
to have his cl ai m considE'red 1n the distribution ot 
the p~rtnershin pr operty. 47 O.J. 802. Sec . 250; 
20 R. C. L. 873, Sec . 84, 924, Sec . 139~ Even a 
cause of ao~1on against third persons ~s a partner• 
ship asset, and all part ners must ordinarily Joi n 
1n the suit. 20 R.C. L. 920, Sees. 132, 133 . 
1 Bes1des · the partner ' s personal ownersh1n of the 
business , in all partnPrsh1p af'ta1rs , eaCh "f)&rtner,. 
acts, or has ~uthority t o act, both as nr1ne1nal 
for himself and as &gent tor the other partnPrs, 
while an agent, servant, or other employee does 
not act for himself' but for h ie ~rino1pal alone; 
an agent b-eing emnloyed t o bring about contractue1 
rPl a tions between his principal a nd third p~rsons , 
not between such pP.r sons and himself, "hile a 
s ervant is employed onl y t o deal with tn1ngs on 
behal f of and- as directed by h1s master . not tor 
h1s own purposes . 2 C. J . 423 and 425, $eca . 9 
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lie a.l.eo quote paragraph 6. Section 358.180• giving the rules 
for d&tel'm1ning the ri'ghts and liabilities of' general partner s under 
Uniform Pa~tnerships Law .• RSMo 1949. whieh proTidea tha t no -oartner 
oan be paid a sala~y for his se rYiees in performing partnership 
business. and. rea ds as follows: 

•No ~artner is entitled to remune ration tor acting 
t n the partnership bu~1ness , excep t that a eurYi:v!ng 
partner is entitled t o rea sonable compensation for 
hie senices ln winding up the partnerah~p a:tfaS.r:e; • 

The interpre t a tion o~ Section 148.150 by the taxparer cannot 
be gi ven e~feot, f or t o do so would be to nullify the provisions 
ot the Uniform Partnershi p Act auoted above , and sue~ ali interpre­
t a tion \'lould be unreasonable a nd contr ary t o the 1ntent1on of" the 
legisla ture in the :passage o f Section 148. 150, supra . 5a.1d ee~tion 
was passed by tne Sixty-fourth General Assembly, wh11e the Uniform 
Partner.sh1p Act was passed by the 51xty- fitth General Assembly. 
The quoted portion of the partn.er sh·1p law el.ea!"lJ ·States that a 
partner shall not receive any r emuneration tb~-pe~tormance ot 
partnership business except he shall be entitled to reasonable 
compensation tor his serv1ce·s 1n Winding up the partnershlp arrairs. 

We do n.ot beli eve there 1s ·any confl1et between the prov1s1ons 
of the tl-10 s t a tutes no ted above , nor do we bel1efte that the legis- . 
l a ture intended there should be any oon1'11ct between the t\to . How- . 
ever suoh a. conf l 1et would una.Yoidably be the r esult 1f the inter­
pretation of Beet1on 148 .150 supra. given by the ta.~ayer is oorr eot. 
ln determtnlng the aotual intention of the legislature in the 
passage of Section 148.150 supra, and placing the proper constru.ettort 
on the section thus 1ntend~a. 1t 1s our thought that sa1d s~ct1on 
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should no t be ret d elone but the t it should be read along with 
Section 358.180, with a vi ew of harmonizing and giving etfeot t o 
both sections . '!hie theory was held t o be one of the guiding 
mex1ms t o be observed in interpreting seemingly conflicting ­
statutes i n the case of McGill v . Oity of St. Joseph, 38 s.w. (2d) 
725. 1n which the court said a t 1 . c. 727- 728: 

•In the case Kane v. Kansas City, Ft . s. ·a ~ . 
Ry. Co ., 112 Mo. 34, 39, 20 S. W. 5J2, 53) , the 
court said: 1lt is a recognized rule of 
r a tional 1nterpr~tation or l aws tha t , where 
tt'lo inter f ere in their appl1ca tion to particu­
l ar fact s , we should follow tha t which is re~­
ommended by the most beneficial reasons. 
* * * It is prop~r t o i nquire into the eon­
sequences of any proposed intPrpretation of 
a l aw in determining what was the probable 
intention in its enactment . * * * Tha t the 
letter of a eta tute must occasionally be 
cut dovn t o conform to its evi ent spirit and 
intent 1s a maxim ot interpre t a tion which is 
not new in Missouri. ' In the interpre t ation 
or l aws, it i s the duty of all courts to 
a scertain the int ention of the l s.wms.king power. 
• To gather tha t intention, the courts a re not 
confined exclusively to the consideration of 
the i mmediate sta tute 1n question, but many 
look to other legislation 1n par~ materia. • 
Manker v. Faulhaber, 94 Mo . 4)0 , 442, 6 s.w. 
372, 376. A sta tute should not be c'ons trued 
as if it stood alone · and conrolete ·· in itself; 
Glaser v . Rothschild, 221 Mo . 180, 120 S. W. 
1 , 22 L.R. A. ( N. S. ) 1045, 17 Ann . Cas . 576 . 
And, where two sta tut es are susceptible ot · 
a construction tha t will give force t o both, 
they mus t be. so construed. State ex rel . v • . 
Clayton, 226 Mo. 292, 126 s.w. 506. • 

CONCLUSION 

It is the opinion or this department that in arriving a t 
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thv net income of a partntrshio subject t o taxation under the 
Credit Institution Tax Act, the amount paid t o partners for 
managing the firm ' s bus1neso 1s not an ordinary, necessary and 
reasonable expense incurred by the partnership for nerso~al 
services ~ithin the ceani ng or paragraPh 3, Section 148 .150 or 
sai d Act, and 1s not allouable as a deduction thereunder . 

APPROVED: 

PNO :A 

Respectfully submitted 

~AUL N. CHIT'~OD 
Assi stant Attorney General 
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