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MERIT SYSTEM: ) 1. Notice of dismissal must be dated at \ least prior 
) to the effective date of the dismissal. 

NOTICE: 
) 2. Reason for dismissal must be sufficiently explicit 
) that employee is able to explain and defend charges. 

October 25, 1951 

11- r--t-' 

Honorabl e Ral ph J . Turner 
Director, Personnel Division 
Depar tment of Business and Administration 
630 Jefferson Street 
Jefferson Ci ty,_ Mi ssouri 

Dear Sir: 

FILED 

ff) 

This is in r epl y .to your request for an opinion, 
which is as fol lows: 

"On Thursday , October 18, 1951, the 
Personnel Advisory Board hear d an 
appeal of an empl oyee f r om a di s­
missal . A part of Section 36. 380 , 
.. Ussouri Revised Statutes, 1949 , 
regardi ng dismissal of an employee, 
reads as follows: 

"•An appointing aut hority may dis­
miss for cause any empl oyee in his 
divi sion occupying a position 
subject heret o when he considers 
that the good of the service will 
be served thereby. No dismissal 
of a regul ar e~ployee shal l take 
effect unle s s , pr ior to the effec­
tive date thereof, t he appointing 
author ity gives to such empl oyee 
a written statement setting f orth 
in substance t he reason therefor 
and fil es a copy of such state­
ment with the Direct or • • • • ' 

"In the particul ar case that the 
Personnel Advi s or y Boar d hear d , t he 
f ollowing letter of dismissal was 
written to the empl oyee: 
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"•You are advised tha t because of" 
conduct which is detrimental to 
the interests of the institution , 
your servic·es as Cook II at the 
St . Loui s State Hospital will be 
terminated effective after duty 
hours , August 31 , 19 51 . ' 

"The questions that the Board 
wi shes resolved are: 

"1 . vfuat is prior notice? In 
other words, a letter dated August 
31, 1951, was written to the 
employee terminating her services 
effective after duty hours August 
31, 1951. This notice was received 
by the empl oyee September 1, 19$1 . 

"2 . The ot her ques tion to be re­
solved is whether or not the above 
l etter meets t he requir ement of the 
law which s t ates t hat the appoint• 
ing auth ority shall give to such 
an employee a written statement set­
ting forth in sub stance t he r -tlason 
t her-efor .u 

Section 36. 380, RffiAo 1949, contains positive language 
as to t he procedure to be followed by an appointing author­
ity wh~n dismissing an employee from the classified service. 
It states unequi vocably that rrNo dismissal of a regular 
employee shall take effect unless, ~rior ~ the effective 
date thereof, the appointing author ty gives to auch 
employee a written statement sett i ng forth in substance 
the reason therefor and files a copy of such statement 
with the director." 

In t he case n ow before us we have t h e situation where 
a letter was given to an employee dismissing the said 
employee from the classified service effective the same 
date as the notice . This letter was transmitted through 
the mails to the employee and was not received until the 
day following t he effective date of the dismissal. 

The word "date" means t he same in its legal as in its 
ordinary sense and imports the day of the mont h. the month, 
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and the year; the day of the month being as essential a 
part of the date as the mont h or the year . (Heffner v . 
Heffner, 20 s . 281, 48 La . (Ann.) 1088 . ) 

The word "effective" in its ordinary and usual 
meaning is construed as denoting the production ot an 
effect or result whose continuance in the future it sug­
gests . (Rowan v . New York Ina. Co., 124 s.w. (2d) 577, 
580 . ) Therefore , in relation to the present matter the 
term, effective date , would mean the date when the dis­
missal takes place and the date from Which the dismissal 
is to continue . 

The Legislature has seen fit to aet up the require­
ment that before a di scharge can take place the employee 
must receive a written statement prior to the effective 
date of the dismissal . 

The word "prior11 is defined in "Jebater t s New Inter• 
national Dictionary (2nd Ed . ) as , "preceding in the order 
of time; earlier and therefore taking precedenceJ previous; 
* * * also, with to, antecedent in time, * * *; anterior 

" -* ~· *• 
Therefore , it seems inescapable that a not ice of dis­

missal to take effect on August 31st ~st have been given 
at l east on an earlier date t han the date of August 31st. 

We believe this view is further strengthened by the 
fact that "statutes regulating the general subject of 
notice are always t o be construed, with respect to the 
t ime or period of notice, most liberally in favor of the 
party who is to be effected by the notice . " (66 C. J.s ., 
page 658 . ) Prom the above analysis we do not believe that 
the notice to the employee of her dis charge was given prior 
to the effecti ve date t hereof, and therefore , in law, the 
dismissal has not taken eff ect . 

In answer to your second question we note that the 
employee was notified of her dismissal "because of conduct 
which is detrimental to the interests of the institution. ~ 
Section 36. 380 , RSYo 1949 , provides that an appointing 
authority may dismiss tor cause any emnloyee in his division 
when he cons iders that the good of t he serTice will be served 
thereby. However , the appointing authority must give to such 
employee "a written statement setting forth in substance the 
reason !'or the dismissal." The question tor our determina­
tion is whether or n ot the reason as given in the notice 
sets forth "in substance" the reason for the dismissal . 
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The word "substance" has been defined as the essence; 
the material or substantial part or a thing as distinguished 
from "form ~ " (State v . Burgdoerfer , 107 Mo. 1.) Therefore , 
as used in this statute, the statement must contain the 
essen tial reason or real reason for the dismissal . 

In seeking the rule to be followed in determining what 
is a sufficient notice of dismissal, we note that the 
Supreme Court or Massachusetts considered the use of the 
terms , ucause" and "reason" when usee in statutes con­
cerning civil service . In the case of McKenna v. V~ite , 
192 N.E. 84, t he court analyzed the t wo words as follows: 

"There i s requirement that the au­
thorized o:rrtcer or board in removing 
an incumbent from office or employ-
ment in t he public servlce under some 
atatutes shall state the cause, in 
others the reason or reasons, and in 
st i ll othors both the cause and the 
reason or reasons . In A1ars v . Hatch , 
175 Mass . 489 , 56 N. E. 612, the 
statute per~itted removal of an offi-
cer by the mayo~ ':for such cause as 
he shall dee~ sufficient and shall 
assign in his order of removal. • {Page 
491 of 175 Mass., 56 N. E. 612, 613. ) 
I t was held that an order of removal . 
•for t he good ot the service ' was suf­
ficient under t he statute . It was said 
at page 492 of 175 Mass . , 56 N. E. 612. 
613, •cause implies * * * a reasonable 
g~otL~d of removal, and not a r r ivolous 
or wholly unsatisfactory or incompetent 
ground of removal . IT the cause assigned 
is a reasonable one , then, whether..,. 
under the circumstances, i t is sufficient 
to justif1 a removal, is for the mayor 
to decide, and his dec ision is final .' 
01 Dowd v . Boston, 149 Mass. 443, 21 
N. E. 949; Bailen v. Asseasors of Chel sea , 
241 Mass . 411 , 135 N. E. 877, ~~d cases 
cited. In Stiles v . ~mnlc!pal Council 
of Lowell, 229 Mas s . 208, 118 N. E. 347, 
the statute required that there be no 
r~oval from office •except tor just 
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cause and for reasons specifically 
given in writing. ' I t was held 
th&t a statement of proposed and 
of final remov6.1 'for the gooil of 
the service ' was ineffectual because 
not in conformity to the statute . 
The Legisla~~re has made a distinc­
tion between ' cause ' and ' reasons ' 
in connection w1 th r emovals from 
office or empl oyment protected by 
the l aws relating to the oivil ser­
vice where both words are used. ~~ * * 
nThe two words are often used in a 
si~ilar sense . There is a difference 
in meaning between t hem in application 
t o re~oval from office or employment . 
Cause occasions t he removal . It i s 
a succinct statemen t of t hat m ich 
produces or leads t o removal as the 
result . Reason or reasons are the 
ci rcumstances , the proofs , t L1e fact s 
or t he motives, whiCh generate the 
conviction that the r e ought to be 
removal . A s t atement of the r eason 
or 1•easons for removal is a t'ul l and 
f air ansYor t o tho question why was 
the removal made . The statement of 
a cause may be in general t erms . A 
statement of t he reason or reasons 
must b e somewhat definite and detailed. 
Underwood v , Board of Count y SChool 
Commissioners, 103 Md, 181, 63 A. 221. 
The good of the service i s a suffi cient 
statement of a cause for re~oval . It 
is not an ade~uate statement of the 
grounds which create the state of mind 
precedent to the establishment of that 
cause in the opinion of the re~oving 
person or board. A statement of the 
reason or reasons leading to t he remov­
al of another f rom office explores the 
mind and searches the conscience more 
deeply than the statewant of the cause . 
The manifest purpose of the provision 
t hat a removal from an appointive office 
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be accompanied by written statement 
of the reason or reasons t herefor 
signed by the removing officer or 
officers to be filed with the public 
records of the city is to impose t he 
restraint upon unwarranted~ prejudiced 
or wrongful removals naturally flow­
ing from i mmediate, complete and per­
manent publicity of the true grounds 
and moti ves underlying that action, 
and to enable the re-m.oved officer 
or employee to know vihy he has been 
deemed unworthy to continue longer 
i n the uublic ser vice . This is by 
no means a vain form. Its design 
is to ire~rove t he nubl ic service and 
t o afford some sense of security 
t o fait hrul , efficient and honest 
officers and employees of good morals 
and sound character worltin3 "?ri th 
fidelity for the 3eneral wel fara, 
and at t he same time to confer upon 
responsib le execut i ve officGrs ~ower 
to remove the inoom~etent, t he i n­
efficient and t he unworthy. " 

In the ·~ cKenna case , t he notice of re.noval was "for 
the good of t he service," and t his ·was held insufficient . 
We think that t he terminology used in t he instant notice, 
"because of conduct which i s detr imental to the interests 
of t he institution," is sufficiently similar that the 
principle of the MeKenna ·case is appl icable . The notice 
has stated t he cause of removal but has not stated "in 
substance" t he r eason the r efor. 

In another case conc-erning a civil service statute 
the Court of Appeals of Ohio had the following to say 
concerning the sufficiency of a notice in State v. Bahr , 
~0 N. E. (2d) 677, 680: 

"T.le order of removal must not be so 
indefinite in its terms that its pur­
pose and effect eould not be determined. 
It must be sufficiently definite as to 
advise the employee of the charge against 
her in terms .sufficiently explie1 t 
as to enable her to make an explanation 
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i f she so desires. State ex rel . 
Bay v. Wi tter , Dir., 110 Ohio St. 
216 , 223 , 143 N.E. 556; State ex 
rel. Desprez v . Boar~ of County 
Com'rs, !~7 Ohio App . 1, 189 N. E. 
665, -6b7 . 

"But the order of removal need go 
no fUrther t han to set forth t he 
reasons in such understandable 
language as would convey to the one 
removed the facts comprising the 
reason f or removal . 

u • The statement of the reasons n eed 
not be as specific or par t icular a s 
an i ndic t ment , nor drawn with t he 
formal exact ness of pl eadings L~ a 
cour t of justice .• State ex rel . 
Desprez v . Board of County Com 'rs, 
supra . " 

Ther efore, it ~ould soem that a notice must be 
sufficiently definite so as to advise en employee in the 
classified service of the charge agai nst the employee 
in order t o enabl e h i m to make an expl anation. As stated 
i n the above case thi s n otice is n ot r equir ed to be as 
specific or particul ar as an indietnent, but it still should 
contain such understa~dable language a s would convey to 
the removed employee the f acts comprising the reason for 
removal. 

We t hink that our oninion in this matter is strengthened 
by the language used in Section 36. 370 , RSMo 1949, providing 
for suspension of employees . That section states i n part, 
11 In ease of a suspension, the dir ector shall be furnished 
with a statement in writ ing specifically s etting forth 
t he reasons f or such suspension. •t Upon request , a copy of 
this statement shall be furnished to the e mpl oyee. It 
would seem unrea~onable to i mpute a l egisl atlve intent to 
require a statement specifically setting forth the reason. 
for a suspension and in the more drastic case of a dismissal 
merely provide tor a general statement of the reasons . 

-7-



.. 
• 

Honorable Ralph J . Turner 

CONCLUSION 

Therefore , it is the opinion of this department 
that: 

(1) Where the State Merit System Act requi:rea a 
notice to be given to an employee prior to the effective 
date of a dismissal , a notice given on t he same date as 
the effective date of dismissal is invalid, and the dis­
missal is of no effect; and 

(2) Such a notice of dismissal must be sufficiently 
definite and explicit as to the r easons for dismissal so 
that the empl oyee i nvolved may ascert ain the facts compris­
ing the rea san for dismissal and be enabled to make an 
explanation thereof, and, in effect , defend the charges . 

APPROVED : 

J. E . TAYLOR 
Attorney General 

JRB/fh 

Respectfully sUbmitted, 

J O:iN R . BATY 
Assistant Attorney General 


