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COUNTY COURTS: 
MILEAGE : 

County Court Judges in counties of the third 
class shall receive 5; per mile for each 
mile necessarily traveled in going to and 
returning from the place of holding county 
court, and no other mileage. 

Kay 8, 1951 

Honorable B. c. Tomlinaon 
Proaeeuting Attorner 

s~i---~' 

Fl LED gq St . Francois County 
Farming t on, Mi ssouri 

Dear Sirt 

This department is in receipt of your request for an 
official opinion. You thus state your opinion r equest l 

"I would like an official opinion from 
your office with reference to the foll ow-
ing state of factsl 

"In a county of the third class it often 
becomes necessary for a Judge of the County 
Court to make trips in and about the county 
and to other pl aces in order to per f orm his 
official duties . Section 49.100 R. s . Mo . 
1949 provides travel expenses for county 
judges in counties of class two. In Rinehart 
v. Howell County, 153 s .w. (2d) 381 it was 
pointed out that the General Assembl y au• 
thorized and established s~laries for steno­
graphic services to prosecut i ng attorneys in 
the larger counties of the State but did not 
provide for l ike services in counties the 
size of Howell County and ye t the Supreme 
Court held that a prosecuting attorney in 
any size county was entitled to reimb~ae• 
ment by the county for reasonable sums paid 
for necessary stenographic services. In . 
Ewing v . Vernon County, ?16 Mo . 681 it is 
stated at page 695s " 'lhere the law requires 
an officer to do what necessitates an expen­
diture of money, for which no provision is 
made, he may pay therefor and have the amount 
a llowed him.' Would not the same reasoning 
apply to a county judge who is required to 
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HoLorable B. c. Tomlinson 

make trips in his automobile that are neces­
sary and essential in order for h1m to perform 
his official duties!" 

Section 49. 110, RSXo 1949, including caption, states: 

"Per diem, mileage, and fees of judges in 
counties of class three-effective date .-
In all counties of the third class in thia 
state, the judges of the county court shall 
receive for their s ervices the sum of ten 
dollars per day for each of the first five 
days in any month that they are necessarily 
engaged i n holding court and shall receive 
five dollars per day for each additional day 
1n any month that they may be necessarily 
engaged in holdi ng court, and shall receive 
five cents per mile for each mile necessarily . 
traveled in going to end returning from the 
place of holding county court. The per diem 
compensation herein f ixed shall be paid at 
the end of each month and the mileage com­
pensation ahall be paid at the end of each 
month on presentation of a bill, by each of 
the respective county judges setting forth 
the number .of miles necessarily traveledJ 
provided, however, that this increase 1n 
compensation shall not become effective 
during any county judge ' s present term of 
office . " 

You will note that the above section, in respect to the 
mileage which county court judges in counties of the third 
cl ass shall receive , atatess "and shall receive five centa 
per mile for each mile necessarily traveled i n going to and 
returning from the place of holding county court . " 

The above is the only Kiasouri statute pertnning to the 
matter .of mileage for county court judges in count i es of the 
third class. 

It will be observed that Section 49.100, RSMo 1949, which 
relates t o county court judges in clas s two counties, allowa 
five cents per· mile for t raTel in performance of duty, while 
Section 49.120, RSKo 1949, which relates to class four coun­
ties, allows county court judges only mileage for going t o 
and returning from court or.ee for eaCh regular term, and not 
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over eight times per year for special and adjourned ter.ma . 
From the above , it would appear to have been the int ention 
of the Legislature to reduce this item of mil eage progress­
ivel y from class two counties down through class fo~ 
counties. 

It is well established in thi-s state that statutes pro­
viding f or compensati on in a particular mode or manner must 
be s trictly construed against the public officer and t hat a 
public officer claiming compensation for official duties must 
point out the particular statute authorizi.ng such payment. 

In the 1939 case of Nodaway County v . Kidder, 129 s.w. 
2d 857 , l . e .860, the Court ata ted : 

" (5-7) The general rule is that the ren­
diti on of s·ervices by a public officer ia 
deemed to be gratuitous , unless a compen­
sation therefor is provided by statute. 
If the statute provides compensati on in a 
particular mode or manner, then the officer 
1a confined to t ha t manne.r and is entitled 
to no other or further compensation or t o 
any different mode of securing aame. Such 
statutes, too mus t be strictly const rued 
as against the officer. State ex rel . Evana 
v . Gordon, 245 Ko . 12, 28, 149 S . \1 . 6.38; 
King v . Riverland Levee Dist . , 218 Mo. App . 
490, 493, 27R s .w. 195, 196; State ex rel . 
Wedeking v. McCracken, 60 Mo . App. 650, 656. 

" (8 ) It is well es tablished that a public 
ofti eer claiming compensa tion f or official 
duties performed must point out the statute 
authorizing such payment . St a te ex rel. 
Buder v . Hackmann, 305 Ko . 342, 265 s .w. 
532, 534; State ex r el . Linn County v . 
Adams , 172 Ito. 1, 7, 72 s.w. 655; Williama 
v. Chariton County, 85 Mo . 645." 

In your letter you refer to t he 1908 case of Ewing v . 
Vernon Co. , 216 Mo. 681, and to tha t portion or the opinion 
in that ease which states , l . c. 695: 

"The conclus i on we have come to comports 
with the general doctrine announced in 23 
Am. and Eng. Ency. Law (2 Ed. ), 388. 
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•Where, • say the editors of that standard 
work, • the law requires an off icer to do 
what necessitates an expenditure of money 
for which no provision is made, he may pay 
therefor and have the amount allowed him. 
Prohibitions aga i nst increasing the com­
pensation of officers do not apply to such 
eases . Thus, it ia customary to allow 
officers expenses of fuel, clerk hire, 
stationery, lights, and other office 
aecesscr ies;•" 

e are inclined to believe that the above case would be 
too remote in application to be controlling in the instant 
case in any event, and i n view of t he Nodaway County caee 
referred to above, we believe that it very clearly would not 
be applicable in the inst ant case wher e a specific statute 
(Section 49.110, RSKo 1949) was plainly meant to apply to 
the situation involved. The statute referred to above, we 
believe, is clearly one of limitation as well a s of allow­
ance . Por the saoe reason that we believe t he Ewing ease to 
be inapplicable, do we believe t h& t he Rinehart case, also 
mentioned by you, does not apply in the i nstant ease . 

CONCLUSION 

It is t he opinion of t l:lis depart1nent t hat county court 
judges i n counties of t he t hird clas s shall receive five 
cents per mi le for each :nile necessarily traveled in goi ng 
to and returning fro~ the place of hol ding county court. and 
no other mileace . 

APPROVED: 

s. k4?oRB 
Attorney General 

HPWab 

Respectfully submitted, 

HUGH P . YIILLI AMSON 
Assistant Attorney General 


