Hon. Floyd L. Snyder, Sr.,

Btate Representative F l L E D
Jagkeon County, 11th Pistrict
521 8, Noland
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Board of direectors of e¢ity, town or eonsolidated
school distriet cannot deed traet of land to the
state for armory purposes wiﬁhout consideration,

as bcnrd orly has authority to advertiae, gell and
convey" same.

January 5, 1951
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Dear Mr, Enyder:

This 18 in reply to your recent request for an offielal
opinion of this department which reades in part se follows!

"I wieh that your office would furnish me an
opinion as to whether 1t would be legal for
the Independence, Missouri School district to
convey to the State of Missourl for Armory
purposes & tract of land here in Independence,
Thie conveyznee would be mede without a money
coneideration,

"Ir this cannot be done, legally, then tell
me how such & transfer can be made."”

A school dlstrict may dispoese of 1ts nroperté only in the

manner provided by statute. In the case of

ape Girardeau

School District v. Frye, 225 8, W, (24) u48L, the court stated

at 1. e.

ugH:

W4 # # # A boosrd of directors is but
e eresture of statute, and 1ts members
can exercise no suthority unless the
game i8 either expreesly conferred or
else arises by necessary implication
from the powers that sre conferred.
State v. Kesgsler, 136 Mo. Avp. 236,
240, 117 S,W, 85; Consolidated Bohool
Dist. No. 6 v. Bhawhan supra, * * % **



- ‘.

Hon Floya L. Snyder, Br.,

Agein, in In re Farmers' and Merchante' Bank of Chillicothe¢;
63 8, W, (24) 829, we find the following =t 1. e. B30:

"The school district did not have pover

to sell its property or suthority to
dispose of its publie revenue save in

the manner provided in chspter 57, R, 5,
Mo. 1929 ('“tlﬁn 919“' et geq. (Ho. 8t.
Ann, See, 9194 et gea., p. 7066)), * * * #¥

We ageume that the Sechool District of Independence 18 of that
elaess as 18 governed by Article 5 of Chapter 72, R, S, Mo, 1939,
which Artiecle relates to eity, town and consolidated schoole,
The only authority providing for the dlepossl of nroperty by
these elasses of echools is Section 10471, R, S, Mo, 1939,
whieh provides th=t:

"Imhen the demands ~f the district reouire
more than one publiec school buillding there-
in, the board shall, as soon as sufficient
funds have been provided therefor, establish
an adecquate number of primary or werd schools,
corresponding in grade to those of other »nub-
lic school districts, and for this nurpose
the board shasll divide the school distriet
into school wards and fix the boundariee there-
of and the board shall selecet and procure a
eite in each newly Tormed ward and erect 2
suitable school bullding thereon and furnish
the same; and the bosrd may aleo establish
schools of a higher grade, in which studiee
not enumerated in section 10627 may be

pursued; and !hmw
gistrict eny school oroperty that'

donger reauired for the use of the district,
$he board ie hereby suthorized to sdvertise,.
gell and convey the same, snd the proceeds
derived therefrom shall be plasced to the
eredit of the bullding fund of such distriet.”
(Underseoring oure)

Therefore, if the land in question 1s no longer required
for the use of the district, 1t may be disposed of by the
board, However, the bosrd's suthority in thie regerd is
not unlimited, &g 1t only has the suthority to "advertise,
sell end convey" scme.

Furthermore, we do not feel that the words, “"sdvertice, sell



Hon, Floyd L. Bnyder, Sr.,

and convey", e=n in any way be eonstrued as being disjunetive,
#nd the presence of the word "sell" in this phrase requires
that there be 2 consideration in the transaction of dienosal.
In the case of Eastern Shore Trust Co. v. Loekerman, 1290 A,
915, 148 Ma, 628, 1t was held at 1. ¢. 918 that:

f# & = & To gell means ordinarily to
transfer to another for a vslusble
consideration the title or the right
to poesess property, * * * w0

:n United States v. Benediet, 280 F, 76, the court stated at 1. e.
0 ‘

"But 4t will not do to stop with any narrow
definition of the word ‘sell', whieh

in 1ts ordinary sense meane & transfer

of property for a2 fixed Erioe or 1ts
squivalent, * * * * * @

It h:e aleo been held that the vower to sell vnroperty does not
include or imply the vower to give away same, Regarding this,
we find the court stating in Myriek v. Willismson, 67 So. 273,
190 Ala. 485, =t 1, ¢. 275 th=t:

"The b1ll shows that the two deeds,
cancellation of whieh is here sought,

vere executed without consideration to
respondent, and were, in effect, a gift

of the bulk of the estate to the respondent.
The power to sell wzs, in our opinion,
accompanied with a trust, and for eertain
purposes, There 1e nothing in the will
which ean be conetrued as giving to the
wife a right to five away the estate. It
ie, we think, too plain for argument thst
the power to gell did not suthorize such a
diepoeition of the estate 28 18 alleged

in the b1ll was msde by the execution of
these two deeds.”

In Chensult'e Gusrdian v. Metropoliten Life Ins. Co., 53 S. V.
(24) 720, 2b5 Ky, 482, at 1. ¢c. 723:

"Accordingly, even where the purpose of sale -
end direction as to the use of the proceeds
18 not attaghed to the power, 1t is held

that the authority to eell does not carry
with 1t the power to mske a gift of the
subject-matter or convey it without con-
gideration, =2nd such tranefer is invalid,

® % # W
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And in Hawxhurst v. Rathgeb, 51 P, 86, 119 Cal. 531, et
1, e, 8472

“# # « # The worde 'cell and transfer', cs
there used, are of no broader signification
then the worde 'cell and convey' ueed with
reference to a eonveyance of resl estate,
end the latter, employed as the operstive
worde in & power to convey land, do not
carry suthority to mortgage or otherwiee
dispose of the property, * * #

Furthermore, the presence of the word, "advertiee", in the
etatutory lenguage giving the board of directors authority to
diepose of land owned by the district offers further support

to the proposition that the 1l2nd cennot be given sway. If the
land could be given awey, thies recuirement to advertise would

be unnecessary and could serve no useful purpose, H wever,
slong with the suthority to sell and eonvey, the suthority to
edvertise serves a very reasonable and orsetical purpose,siding
the boerd of directors in effecting an expeditious and profitable
disposal. ¥Ye therefore feel that the requirement to sdvertise
elso necessitates a sale for a consideration, =8 only then eould
this recuirement be logically justified.

In view of the above, 1t must be coneluded in the instant csse
that the board does not have the authority to forthwith deed
the tract of land to the State of Missouri for armory purposes,
or to anyone else, without a coneideration. Only by following
the provisions of Seetion 10471, supra, may this land velidly
be trensferred and Section 10471 does not authorize the board

to give sway school diestrict property no longer recquired for the
use of the distriet. ‘

CONCLUSION

e

It 18, therefore, the opinion of thies devartment that the board
of directors of a eity, town or consolidated school distriet
doee not have the authority to forthwith deed a trasct of land
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no longer required for the use of the distriet, to the State

of Missouri for armory purposes without 2 consideration. The
Boerd's only authority in thie regerd is to “"edvertise, eell

and convey" such property ss provided in Seetion 10471 R, S,

Mo. 1939, which authority does not include the power to give

eway euch property.

Respectfully submitted
RICHARD H, VOSS
Agsletant Attorney General

APPROVED:

J. £, TAYLOR
ATTIORNEY GENEFAL
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