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SH006LSt 
.A!tKOIUJ:S: 

loar4 ot direetere ot city, town or eoneoltdate4 
school dietrict cannot 4ee4 traet ot land to the 
1tate tor araory purposes without oonei4eration, 
as bear4 oaly haa authority to 1 a4vertise, sell an4 
convey• eaae. 

January 5. 1951 

lion . Floy-d L. Snyder, Sr., 
Sta te Representative 
Jaokeon County~ 11th District 
521 s. Nolnnd noad 

·IndependPnoe, Mi ssouri 

Dear Mr . Snyder: 

I- 't ,~, 

Fl LED 

~J.j 
This is in reply to your recent r r.qQeet tor an official 
opinion ot t h is denartment \orhich reads in part as follows~ 

"I wish that your office would furnish me an 
opinion a s to whether it would be legal tor 
the Independence . Missouri School district to 
convey to the State or Missouri tor Armory 
purposes a tract or land here in Independence. 
This conveyance would be made without a money 
conaidere tion. 

"It this cannot be done; legally, then tell 
me how auoh a tranefPr can be made . • 

A school district may dispose of its pronerty only in the 
manner nrovi~ed by statute. In th~ case of ' Cape Girardeau 
Bohool District v. Frye, 22~ s. w. (2d) 48h• the court stated 
a t 1. o. 48g: 

1 * * * * A board ot directors 1a but 
a crea ture of sta tute , and ita m~rn~•r1 
can exercise no authority unless the 
same is either expr~asly conferred or 
else arises by nec essary i mplication 
from the powers th~ t are conferred: 
State v . Kessler , 116 ~o . Anp. 236. 
2hO , 117 s.w. 85 ; Consolidated 8chool 
Diet . No . 6 v. Shawhan supra . * ~ "'" •" 
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Hon Floyd L. Sn7der• Sr., 

Agatn , tn In re Farmers ' and Merchants' Bank of Ch1111eothf~ 
63 s. . ( 2d ) 829, ;e find the tollow1 e. t 1. o. 810 : 

"The school d1atr1et d1d not have no ·er 
to sell ita oroperty or auth~rity to 
d1apose of ita public revenue save in 

8 the manner provided in ehapt~r 57 , R. • 
Mo . 1929 (section 9194 et seq . (Mo. St. 
Ann . Sec. 9l94 et . seo ., p . 7066)}. * •• 

We assume tha t the School District or Indenen~enee is or thst 
class as 1s governed by Article 5 of Chapter 72, R. S. Mo . 1939, 
which Article relates t o city, town ~ nd consolidated schools . 
The onl7 authority nrov1d1ng tor the d1snoael or nropertr ·by 
these class~• or schools 1a Section 10471, R. S o . 1939, 
·hioh rovicSes that: 

• w.nen the demands t the diatrict reouire 
more than one nublic school building t here­

in, the board shall, as soon aa autticient 
tunds have been provided theref or, eatabliah 
an adeQuate number or rimary or werd schools , 
correepond1ng in grade to those ot otht:or "'ub ­
lic school districts , nd for this urpose 
the board shall divide the aohool d1str.1et 
into school wards and tix th~ b undariea there• · 
or and the board shall sel£et ana procure a 
eite in each newly formed ward and erect a 
aultable school building thereon $nd furniSh 
the same: and the boerd may also eeteblish 
schools of a h i gher crrade, in wh1ch studies 
not enumerated in section 1062? may be 
pursued; and ~henevP.r the P 1! w1\h1n the 
Aiatrict snx school PtOPPrtY the+ ~s~ 
~ger reaulrsd tor thP. uae of th~ d1str1ct, 
the bo~rd 11 hPrrbY euthor1z~d tn P 4v~rtist . 
.e. ell and com:a_ t~ same, and the roceeds 
derived theref r om shall be pl aced t o the 
credit or t he building fund or such d1etr1ct. • 

(Underaeor1 our s) 

therefore , 1f the l and 1n ouest1on is no lon"er reau1red 
tor the use of the district, it may be d1epo8ed of by the 
boerd. However , the bo~rd' s authority 1n this regard 1s 
not unl1mitP.d, as 1t only has the authorit y to •adYert1ae , 
aell and convey• s~me . . 

Furth~rmore , re do not fe~l thRt thP. wo rda, • dv~rt1ee ~ sell 

' 
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Hon~ flo7d L. Sn7der, Sr . , 

nnd convey•, can in any ay be construed as b~ing disjunctive, 
~ nd t he pr~sence of the word •sell• in this phrase requires 
that ther e be a conaid~ration in the t ransaction of dlenosal . 
In the case of !astern Shore !rust Co . Y. Lockerman, 129 A. 
915, 148 Md . 628, it wae held at 1. c. 918 that : 

'* * * To sell means ordinarily to 
transfer to another tor valuable 
consideration the title or the right 
to po sses& property. * . * ~· 

. , . 

In United States v. Benedict , 280 F. 76, the court stated at 1. e. 
80: 

'But it will not do to stop with any narrow 
definition of the word ' sell ', wh1oh 
1n 1te ordinary aense means a transfer · 
of propert7 tor fixed price or ita 
eauivalent. * * * • 

It h r.:.s also b~en held th t the uo .. ·er to eell property does not 
include or imnly the uo-:: er to gi ve awa7 sam~. Reg~Jrd1ng this, 

e find the cour t sta ting in Myrick Y. Williamson, 67 So . 21.), 
190 Ala. 485, E. t 1 . c . 275 th t: 

•The bill shows tha t t he t wo deeds, 
cancella tion or Yhioh i s here sou~ht, 
were executed without consideration to 
respondent, and 1-·ere, in effect, a girt 
of the bulk of the ~etete to the reanon~nt. 
!be power to sell wee , in our opinion, 
accomoanied with a truat , and tor oer.ta1n 
purposes. !here 1e nothing in the ill 
which can be oonatrued as giving t o the 
wife a right t o ~ive sway the e et a te. Jt 
is , we think , too plain for argument tn~t 
the power to sell did not authorize such a 
disposition of the estate a s il alleged 
i n the bili was m~de by the execution of 
these two deeds . • 

In Chenault ' s Guardian Y. Me tro-potltr n Life Ina. Co ., 53 S. '. 
( 2d) 720, 245 Ky. 482 , at 1 . c . 723: 

•AecordinglJ, even where the purpo se of eale 
and d1reot1on as to the use or th~ roeeed• 
1• not attaohed t o the power , tt 11 held 
that the authority to sell does not earry 
vi th it the pow~r to me-ke a gift or the 
subject- matter or eonvey it ithout con­
sideration, and euoh transfer ia invalid. 

ct * •• 
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And ln Havxhurst v. F~ tbgeb, 51 P. 846 , 119 Oal . 531, a t 
1 . ·c. 84? : 

'** ** The words ' r ell a n~ t ransfer ', P 8 
there used , ere ot no broeder s i gnltlc tion 
than t he wor ds *cell e nd convey ' us~d ~ith 
reference to e conveyance ot r~Fl estate, 
and the latter, employ~d as t he oo~rPtive 
wor ds in s power to convey l s nd , do not 
carry authority to mortvage or othPrvise 
dispose o f the prone~tr. * * * 1 

Further more, the nre ~ ~nc~ of the word, 1 adverti~e • , in the 
s t a tutorr l anguage giving the board or dl~ectora authority to 
di epo e o~ land owned by the district otters further eunnort 

. -

to t he proposition that the lPnd cannot be g1ven cway. It the 
l end could be given away, th1e ~~au1rement to ~dvert•ee ~ould 
be unnecessary and could serve no useful r>Urpose. H ''ever, 
along with the authority t o sell nd convey , the autSor1ty to 
advertise 'serves a very reaaonable end or s o t icel nurpoae , a iding 
the board ot directors !n ettect!ng an exneditioue e n~ nrotitable 
diapoaal. ~e therefore r eel that t he reauire ent to ~1vert1se 
aleo necessita tes a sale t or a considera tion , ae only then could 
this · reouirement be logically justi f i ed . · 

In view ot the above, it mus t be concluded in the ins tant case 
tha t the board does no t have the authority to forthwith deed 
the tract or l and t o the State or Mi ssouri t or armory ourposee , 
or t o anyone else, w1thout a consi deration. Only by following 
the provisions or Section 10471 , supra , may th1a l and TElidly 
be tr nsferred and Section 10a71 does no t authorile the b~ard 
to give awa1. school district propP.rty no longer reau1~ed f or the 
use of the d1etr1o t . · 

CONCLUSION 

It ia , therefore . t he opinion or t hi s de~artment that th~ bo~rd · 
of directors or a city, t own or consolidated school district 
does not have the authority t o forthwith deed a tract of land 
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Hon. Flofd L. Snr der, Sr . , 

no long~r reau1red f or the use or the district , t o the State 
or Missouri for a rmory purpose• withnut a cone1dera t1 on. The 
Boerd 1 s only au thoritJ in this regard 1 ~ t o •advertise , sell 
and convey" such property as provided in s~ct1on 10471 R. s. 
Mo . 1939 , h1ch authority does no t include t he nower t o give 
eway such property. 

APPROVED : 

J. E. TAYLOR 
AT t ORNEY GENE AL 

RHV :A 

Respeo ttully submitted 

RICHARD H. VOSS 
Assistant Attorney General 
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