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CONSTITUTIONAL LAW: House Committee Substitute for House Bills 
Nos. 13 and 39 is not unconstitutfonal nor 
in conflict with the extradition laws. 

August 16 , 1951 

Honorable Forrest Smith 
Governor of the State of Missouri 
Jefferson City , Missouri 

Dear Governor Smith: 

q,_ rvb -K I 

fiL£1.1 
~f~ 

Your l etter of recent date requesting an opinion of t h is department 
on House Committee Substitute .for House Bills Nos . 13 and 39, reads 
as follows : 

" House Committee Substitute for House Bills Nos . 13 
and 39, 'Truly Agreed To ' copy of which is attached 
for your convenience, has been regularly passed by 
the General Assembl y and delivered to me for executive 
action on or before August 25, 1951. 

"Will you kindly render your opinion as to vrhether or 
not this Substitute Bill , if it were to become a law, 
would be in conflict with the Constitution of this 
State, the United States Constitution, or with federal 
laws or statutes . " 

In searching for authority on the subject involved in this bill we 
find that several states have adopted a similar l aw as the one set 
out and referred to herein and it has been designated in most states 
as a uniform reciprocal enforcement support law. 

A few of the states which have passed an act of this kind are Idaho, 
Session Laws , Regular 1951 (Lxtraordinary 19$0) , Chauter 238 ~ 1 page 492; Indiana, Acts of 1951, 87th Session, Chapter 224, page ~0; 
Iowa, Code Annotated, Vol . 11, Chapter 252! 1 1950 Pocket Parts, page 
21; Kansas , Laws of Kansas 1951, Chapter 352 , page 540; ~ontana, 
Revised Code 1947, 1951 Accumulative PQ~et Suppl ement, Chapter 901, 
Pocket Parts page 27; North Carolina, 1951 Session Laws, Chapter 
317, page 256; and North Dakota, Laws of 1951, Chapter 122, page 180 1 
and as this new law is of recent enactment taking effect within this 
year , there are no court decisions directly ruling upon this law. 

However, the question of whether or not a person charged with 
failure to support those \Vhom he is l esally obligated to support 
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can be extradited from one state to a sta te in which he hacl neTer 
been, has been before the courts in Habeas CorPUS hearings, and 
the courts hl've held that he can be extrad1 ted. . . . , , 

In Vol. 35, C.J.S., Section 3, page 319, it is said: 

w * * ~ ~ the right of int erstate extradition 
or rendition is founded on and controlled by 
the constitution of the Unit~a Sta tes and 
effectuating federal sta tutes, wh1oh have 
been declared consti tut1onal . Extrad1 t1on 
being a federal and not a state matt~~~ the 
federal l aw, and not the state l aw, is suprem&, 
and any state legislation which contl1ote 
with the federal law on the subject, a~ 
embodied' in the constitution and ef!eatuattng 
statutes, is unconstitutional and void. 
However. to the extent that. 1 t aids and 
f&C111tatas the ouer ation of tederal'con
at1tuti0nal and statutorz provisions, and is 
not inconsistent Yterewi th. sta te legislation 
1s proper, an~ must be followed. As the con
stitution applies onlY to tug1tives from 
justice. a st&te may 1n the exercise of its 
reserved sov~re1gn now~r provide f or th! 
surrender of persons who a~e 1nd1otable for 
crime in another sta te. but who have never fled 
trom 1 t. 

"Cons t1 tut1onal ancl. statutory provisions rele ting 
to interstate extradition should be liberally 
construed to effectuate their purposes : but. 
since such provisions involve the substantial rights 
of citizens; their essential elements and require
ments have been requir ed to be strictly followed. 

~~e federal Constitution gua~antees no right of 
asylum to a person who has committed a crime 1n 
one state and fled to another.• 

(Underscoring ours) 

Section 2, Clause~ 2~ ot Article 4 ot the Constitution of the United 
States r eads as follows : 

' 
MA person charged in any State with Treason. 
Felony, ·or other Crime, who shall tlee ' from 
Justice, and be f ound in another Sta te. shall 
on Demand of the executive Authority of the 
State tro~ which he fled, be delivered up, to 
be removed to the Sta t e having Jurisdiction 6t 
the Crime." 7 
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We believe that the above cons titutional proTi s!on covers and appli es 
to con"tructive fiight as well as ac tual flight, and an,-one who ba• 
eomm1~te4 an act tn one state which results 1n a crime in another 
state can be laid to be in constructive tli ght trom the demanding 
state. 

Section 3182; Title 18, U. S.C . A. reads ae foll ows: 

•wnenever the executive authority of any Stat e 
or ~e~itor7 demands any person as a fugitive 
trom Justice , ot the executive authority ot 
any State, District or 'l'erri tory to which such 
person has tled, and produces a cop7 of an . 
indictment tound or an attldavit made before 
a magistrate ot any State or Territory, charging ' 
the person demanded with haTing committed treason, 
telony, or other crime , certified as authentic 
by the gov~rnor· or ch1et magistrate ot the State 
or Territory from whence the person so char ged' 
has fied, the executive author! ty ot the State , 
District or Territory t o which suCh person has ' 
tled shall cause him to be arrested and secqred, 
and notity the executive authority mating such 
demand, or the agent ot' such author! ty a..,po1nted 
to reoe1ve ~e tugltive, and shall oause the 
fugitive to be delivered t o such agent when he 
ahall appear. It no such ~ent appeara ' w1 thin 
tl;llrtr dars tro~ the . time ot the arreat, tne 
priaoner may be dischar ged. June 25, 1948, 
c . 64~, 62 Stat~ 822.~ 

Section 548. 010, R. S. Mo. 1949, r eads a• follows : 

•Whenever the executive or any other state shall 
demand of the exeout1ve ot ' thts state any person 
aa a fugitive from justice, and shall have com
plied w1 tb the requlai tea ot t ne act ot congress 
in tha t case made and prortded, it shall be the 
dufty or· the executive of this atate to issue hia 
warrant, under ' the seal' ot the state, directed 
to any ~herltt, coroner, or other person whom he 
may think tl t to entrust vi th executi on or such 
warrant.• 

In the case or Ex parte GornostaJott, ' 298 P. 5~, ' tne Dil~ict 
Court ot Appell ot the First District, Dii'ision .1, Cal1torn1a, on 
April 8 , 1931, on a Habeas Corpus hearing, wherein the petitioner 
vas sought to be extradited trom the Sta te ot California to the 
State ot Ohlo on a charge of tailur e to support t.o minor children 
the court said: 
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•• • * * Considering the character of the 
ofttnse w1 th which he ~s charged, his presence 
v1th1n the state was not necessary to enable 
hi m to commit the same. 

'Petition denied.' 

In a later ·case the District Court of Appeal; l1rat District; 
D1Yision 2~ California, on December 26 , 1950 , Ex parte Hayes , 225 
P. flep . Jd, in passing upon the same crime in a Habeas Corpus matter 
at 1. c. 272, the court sald: 

1 !hese alle~ations brought the case within 
the rule announced in In re Brewer, 61 Cal . 
App. 24 388, 143 P. 2d 33. Ho~e'ier the return 
shove that our Governor acted upon a requisition 
1'rom the GoTernor of Oklahoma based upon an amend
ed complaint vh1ch char ges Hayes with viltul 
failure to proTide for his children in Oklahoma 
and Charges further that 1vhile not personall7 
present ·in the State of Oklahoma (Hayes ) committed 
the aot complained of in the State of California, 
intentionally resulting in the commission of said 
crime in the State of Oklahoma.' !he quoted 
allegation of the amended complaint takea thia 
case out of the field of the Brewer case oited 
above and places 1t.1n that of In re Morgan, 
86 Cal . App. 2d 217, 194 P. 24 800. !he Mor gan 
case holds squarely that one who commits an act 
in California which intentionall7 results in a 
crim~ in the demanding state may be extradited 
to tha t state purAuant to Penal Code section 
1549.1 
1 Writ discharged. ' 

In the · case of Ex parte ' Horgan deoide4 by the District Court ot 
Appeal , Second District, DiTision 2, California, June 15, 1948, 
194 P. 2d 800, at 1 . c . 804 the court said: 

1!ne statute in quest1o~ in this proceeding 
i l not an obstacle t o the ~urposes ot the 
federal extradition· ac t. In Re Tenner, · 
20 Oal . 2d 670, 675, 128 P. 2d 338, 342, the 
oourt · said: 1!he val1d1ty of legislation 
1n ald of the act of Congress concerning 
extrad1 tion 1s 11ow well esteblished (c1 ting 
cases) and it has been held ~~at a state 
ma7 legislate upon a subject of extradition 
unprovided tor because Congresa 
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failed to exten~ section 52?8 of the ReTis~d 
Statutes to the tul l limits of constitutional 
power. Innes v. Tobin, 240 u.s. 127, 36 s. Ct. 
290, 60 L. Ed • . 562. •• 

The Mor gan case, hnwever , was one where the fug1tiTe vas charged 
v1 th the crime of conspiracy with three other defendants "ut the 
point brought out by this ci tat1on is the fact, that the pro
visions of House Committee Subs titute for House Bi l ls Nos . 11 and 
39 do not conflict Wit~ the Federal Constitution and l aws on 
extradition, but ln f act .1s an act t o a1d the act of Congress 

, concerning extl'"adi t1on. 

In the case of Ex parte Bledsoe, 227 P. Rep . 2a, 680 , the Criminal 
Court of Appeals of Oklahoma, February 7, 1951, at 1. c . 683 said: 

•• * · ~ ~ M ~ * * * The federal enactments 
relating to extradition do not expressly 
or i mpliedly cover a situation such as tha t 
presented 1n the case at bar, and, since 
they do not , it would seem tha t there is no 
contllct between ~e federal and state 
enactments and tha t t he l att er merelJ sup
plement the former. It is t o be obserTed r 

tha t there are no negative prortaions in the 
U, S, Constitution or federal l egislation 
forbidding the extradition of one not 
phJ81C&llY nresent a t the ecene of crime 1n 
the demanding state.• 

* • • •• 

" ' Statutes adopted by the states are not 
necessarila invalid if they cover a field in 
which the onstitution ecpowers CongreAa to 
legislate. !be r egul a tion of ~nteratate 
commerce is a matter exclusively within the 
power of Congress (Const., Art. I . sec . · a 
clause 3 ) if and when 1t chonaes t o act , but 
if there 1s no federal s tatute covering a 
particular subject a sta t e l aw i s not 1nTal1d 
because it may in some manner aff ect commerce 
between the states , although such a l aw would 
become inoperative upon the adopti on of a 
federal s ta tute covering the same field • • 
that embraced by the state legisla tion. A 
state l aw does not conflict w1 th federal 

• statutes if it does not i mpede the execution 
of £he will and nurpose of Congress (Cloverleaf 
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Butter Co. v. Patterson, 315 u.s. 148, 
1.57 (62 S. Ct .• 491) ~ 86 L. Ed. 754, . 763) 
or it it does not cast an undue burden 
upon intersta~e commerce (Nippert v. City 
ot Richmond, 327 u~s. 416, 42S, 66 s. Ct • 
.586, 90 L. Ed. 760, 76.5, 162 A.L.R. 844) 
or it its effect on such commerce is o~y 
incidental or indirect. · California v. 
Thompson, Jlj · u. s. ·1o9, ilJ, 61 s. Ct. 
930, 8.5 L. Ed. 1219, l22l.KIW 

(~derscor~ng is Co1,11·t•s Jt~ics? 

In tbe case of State v. Parrish, 242 Ala. 7; 1. c. 11, the court 
said: 

"!De question ot extradit~on is ~reate~ with 
elaborate notes in United States Code Annotated, 
Constitution, Part 2, art. 2 seo .2, e1.2, and 
seTer al questions material to this inquiry are 
noted. Pertinent references therein contained 
are: 

"''lbe const1 tut1onal proTis1on rele.ting to 
fugitives from justice as the history of its 
adoption will sholi, is in the na ture ot a treaty 
stipulation entered into for the purpose of 
securing a prompt and efficient adm1n1etrat1on 
ot the criminal l aws ot the several states--an 
object of the first concern to the people ot 
the entire ·country, and which each state is 
bound, in fidelity to the Constitut~on, to 
r~co~1~e. Appleyard y. Mas~achusetts · 
(Mass. 1906) 203 U. S. 2?2, 27 s. Ct. 122~ 51 
L. Ed. 161, 1 Ann. Cas! 1073• See, also, · 
McNichols ., • . Pease (Ill. 1907) 207 u.s. 100, 
28 S. Ct. 58 , 52 L. Ed. 121. 

" '"!his provision of t he Oonst1tut1on of the 
Unlted States, requiring tbe eurrender ot 
fugitives . from just1oe, 1e in' the nature of 
a treatz · st1pulation between the States of the 
Union: and it is eguailz binding u~on each 
State. and all ot the ott1oers thl·reor tor 
its . fa1thful execution, as though lt was a 
part of the oonati tution of each State, 
whether Congress had passed laws relating 
thereto or not . " ' " · 

(Underscoring, Court's Italics) 
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CON CLUSION 

Therefore , it is the opinion of th is department that House Co.:mn.i ttee 
Substitute for House Bills Nos. 13 and 39 does not conflict with the 
Constitution of t h is St ate , or with the Constitution of the United 
States , nor the Federal Laws and statutes on extradition. 

APPROVED: 

J . E. TAYLoR 
Attorney General 

GPW :A 

\ 

Respectfully submit ted, 

GORDOU P. WEIR 
Assistant Attorney G-eneral 


