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ABS~TEE BALLOTS: An absentee ballot may be cast in the 
regular election held for the purpose 
of electing a county superintendent of 
schools. 

Karch 21, 19Sl 

Honorable James T. Riley, Prosecuting Attorney 
Cole County 
Courthoue 
Jefferson City, Missouri 

Dear Sir: 

- . . , 

This depart ment is in receipt of your recent request for 
an official opinion. You thus state your opinion reque st: 

"I will appreciate receiving your ruling 
on the following question: 

"Do the statutes providing f<r the voting 
of absentee ballots apply to the election 
of the County Superintendent of Schools! 

"As you know this election is to be held 
on April Jrd, for that reason I would 
like to have an early expression from 
your office." 

In rea-rd to the above we would first direct attention 
to Section 167.010, RSMo 1949, wnich states, in part: 

"The qualified voters of each and every 
county 1n t hia state shall elect a 
county superintendent of public schools 
at the annual district school meeting 
held on the first Tuesday in April, 1943, 
and every four years thereafter. * * ·n" 

We would next d irect attention to Section 112.010, RSMo 
1949, which states: 

"Any person being a duly qualified elector 
of the state of Missouri, other than a 
person in military or naval service, who 
expects to be absent f rom the county in 
which he is a qualified e lector on the day 
of holding any specia~ ~eneral or primary 
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election at which any pre sidential prefer
ence is indicated or any candidates are 
chosen or elected , for any congr~ ssional, 
state, district, county, town, city, 
village, precinct or judicial off ices or 
at which questions of public policy are 
submitted, or any person who through ill
ness or physical disability expects to be 
prevented from personally going to the 
polls to vote on election day, may vote 
at such election as herei.n p rovided." 

- • • # ' .. . .. 

It ia clear tha t the election to elect a county superinten
dent of school s is an election for a county office. 

~e following Secti ons, 112.020, 112.030, 112.040, and 
112.050, st&te the met hod by which a person who is entitled by 
Section 112.010 quoted above , to cas t an absentee vote, may 
do so. 

It would seem clear from the above that if the election 
at which a county superintendent of schools is elected is either 
a "special", a " general", or a "primary., election, that absentee 
ballota could be cast in such an election. In t h is regard, we 
will therefore fir st consider whether such an election could 
properly be termed a "general• electiQn. 

Chapter 1, section 1.020, paragraph ), RSMo 1949, states 
that: 

"'General Elect ion• means t~e election 
required to b~ held on t he Tuesday suc
ceeding the firs t Monday of November, 
bienni ally;• 

The same definition of "general election" is given i n the 
statutes of 1939, 1929 and 1919. It may be added that 1n the 
sta tutes of 1919 , the section giving this de f inition is 7058. 

On December 6, 1928 , the Mis souri Supreme Court, in Bane, 
rendered its decision in the case of Dysart vs. City of st. 
Louis et al, 11 s.w. 2d, 1045 . In that case the court was con
cerned, in part with defining general, special, and primary 
elections. In the course of that opinion the court sa i d, 1n 
part, (l.c. 1052 ): 

"But the definition of ' genera l election• is 
settled by an amendment to the Constitution 
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adopted in 1920 (see laws 1921, page 703), by 
which Section 12 of Arti cle 10 was repealed, 
and another section by the same riumber adopt
ed. It provides: 

"'No county , city , t own, township, school 
distr ict o-r other polttical * * * sub
divis ion of t he state shall * * * .'become 
indebted,f except by a two~thirds vote at 
an election held f or that purpose ; and, 
•such proposition may be submitted at any 
election, general or spee!at.t 

"It follows t ha t any local election, city, 
county, · ete., may be either general or 
sreeial, and t h is wipes out the 'defin ition 
o i general election' in section 7058, or 
ltmits the implied d i stinction to s ta te 
elections. 

" I t necessarily means that a special elec
tion is one called f or a special purpose, 
not one fixed by law to occur a t r egular 
i ntervals. * * *" 

- ·. 
,,J ... 

FUrther on in the op inion, the c ourt c i tes, with approval, 
the case of St a t e ex rel. Fish v. Howell, 110 Pac. 388, and 
quotes the following portion of that opinion& . 

"It i s not necessarily the t i me or manner 
of holding an election to ·fill a vacancy 
t hat makes it a .special election, but the 
tact that it is held at a time other than 
th~ ti~e . fixed by law to e lect an of f icer 
for t he r egular or 'def!ned term." 

We are unable to find that t h e above holdi ngs have been 
changed or modi f ied by subsequent Mi ssouri Appellate Court de
cisions. In t h is connect ion, we will also direct a ttention to 
t he case of Peopl e ex rel. Elder v. Quilici, 33 N. E. 2d, 492, 
wh ich states , in part, t hat a "general e lectiorfmeans the selec
tion of officers to serve after the terms of former officers; 
that the ease of Lively v. Brown, 202 s .w. 2d, 371, holds t hat 
a "general election" i s held to select an officer after the 
expiration of a f ormer officer's f ull t erm, ih ereas "special 
election" is hel d to fill a vacancy on a day other than a pre
scribed regul ar election day and before the t ime of a general 
election for a full t erm, or to vote upon some special measure; 
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that the case of Grant v . Payne , 107 Pac. 2d 307 , also holds 
that a "gener al e l ection" i s f or the purpose of selecting an 
off icer after the expiration of the full ter.m of a f or.mer 
off icer. Numerous other cases could be c ited which have the 
same hol d i ng in t his re spect. 

It will be observed that in t he portion of t he Dysart 
opinion quot ed above , t he Suprene Court of Uissouri greatly 
ampl i f ies the definition of " general election'' given in Sect i on 
7508, RSMo 1919 (now Section 1.020, RSMo 1949), and that the 
ampl ificat i on incl udes county elections, t ho dates of which 
are fixed by law. 

We are famil i ar, as of course the Uis souri Supreme Court 
was familiar at the time it rendered the Dysart opini on, with 
the ease of St ate of Mi s souri, Respondent , v. Henry Searcy , 
Appel lant , 39 Uo . App. 393 . Thi s case, in whi ch the opinion 
was rendered by the St . Lou l s Court of Appeals on Februar y 18, 
1890, specifically holds (l.c . 405 ) that the general school 
e l ection required by law to be held in all counties of the 
state on the f irst Tuesday i n April, i s not a "gener al e lection". 
The court bases this conclusi on upon the definition of "general 
electi on" given in Section 3126 , R. S. Mo . 1879, which, a s we 
stated above, is the same defin ition given in Sec tion 1.020, 
RSMo 1949, paragraph 3, whi ch definition wa s g iven by us above . 

However , in the Dysart opinion, the Mis souri Supr eme Court 
doe s not mention the Searcy case, which l eads us to believe 
that t he Mis souri Supreme Court , at t he time (1928) of writing 
t he Dysart opinion, did not consider that the Searcy case ad
vanced a t enable theory of law, and that t heref ore it was the 
intention of the court, in t he Dysart case , to overrule the 
Searcy case by impl i cation. 

In view of the Dysart case , cited, in part, abov~ and ot 
the other cases also cited, it is t he opinion of t h is department 
that the county election he l d every four years at a time fixed 
by law, f or the purpoee ot electing a county superintendent ot 
schools, is a "general election" within the meaning of Section 
112 .010, RSMo 1949 , et a eq., and t hat, therefore, an ab sentee 
ballot can be cast in such an election, sub ject t o the qualifi
cations set for th in said Section 112 . 010 , et seq. 

CONCLUSION 

An absentee ballot may be cast in t he regular e lection held 
for the purpose of electing a county super intendent of schools. 

APPRO~ 

Respectfully submitted , 

HUGH P • VII LLIA!J'SOlT 
Assistant Attorney General 


