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ELECTIONS: Parolees under Section 549.170, R.S. Mo. 1949, A
. ... . and persons discharged by certificate under A
~Sectien 217.370, R.8. Mo. 1949, entitled to
vote in Missouri. '

Jamuary 25, 1951

Fl L,E:t;1 %
Mr. John W. QOliver, Chairmsn oy
Board of Elsction Qommissiocners - é '
Gounty Court House F/
Kansas Gity 6, Missourd

Dear Mr. Oliveri

We are in receipt of your recent request for an official
opinion on each of the following questlons:

Question l.

& "Is & person qualified to vote in Missouri, who,
in the absence of a pardon from the Governor, wag under
the age of 20 years when convicted of any crime in which
reference 1s made in Sectlon 1561, Mo. R.S. 1939, as
ra¢ised in 1949%" |

. Section usél, R.8. Mo. 1939 (Bection 560.610, R.8. Mo. 194G)
is worded as follows: o '

. "Any person who shall be‘‘convicted of arson, burglary,
robbery or grand larceny, or who shall be sentenced to
jmprisonment in the penltentiary for any other crime

" punishable under the provisions of this chapter, shall
be incompetent to serve as a juror in any cause, and
shall be forever dlgqualified from voting at any elec-

= tion or holding any office of honor, trust or profig,
within this state; provided, that the provisions of
this section shall not apply to any person who at the
time of his conviction shall be under the age of twenty
years; provided further, that in all cases where per-
sons have been convicted under this chapter the dis-
qualification provided may be removed by the pardon of
the governor at any time after one year from the date
of conviction.™

This statute excludes from voting at any election within the
state persorns convicted of ceértdin crimes against property.
It 18 provided, howefer, that the provisions of this law
shall not apply to persons under twenty years of age at the
time of conviction. Thls seems to enswer your question.

But another section of the law, the one defining voting



nrQ John ‘W, OYiven

qualifications, must be taken into consideration. This is
gection 11469, R.8. Mo. 1939 (section 111.060, R.S. Mo. 1949),
which reads &s followst o .

"4ll eltigzens of the United States, including residents
of scldéiers?! and sailorst homes, over the age of tweniy-
ome years whe have reslded in this state one year, and
the cé&ntg; city or town sixty deys lmmediately preced-
ing the slection at which they offer to vote, and no
_other person, shall be sntitled te vote at aillalaetians
by the people. Each vober shell vote only in the town-
ship Iin which he resides, or if in a town or city, then
in the elsction district therein in which hs resides.
No idiot, no insane person and ng person while kept in
any poorhouse a4t public expense or while confined in
any publie prison shall be entitled to vote at any
election under the laws of this state; nor shall any
person convicted of a felony, or of a misdemeanor cone
nectoed with the exercise of the right of suffrage, be
permitted to vete at any electlon unless he ‘shall heve
been granted a full pardonj and after a sscond camvie-
tion of felony or of a misdemesnor connected with the
exercise of the r ight of suffrage, he shall be forever
- excluded from vgtipg,” IR

This section makes no exception in faver of persone under
twenty years of age. It prohiblts from veting a2ll persons
convicted of a felony unless granted & full pardon. Thls

means all felonies, including those embraced in Seectlon 560.610.
It eeems, therefore, that these two sectlons are in asome
respects in conflict. For example, & perscn under twenty

years of age convicted of grend larceny, without perdon, would
be disqualified from voting under Section 111.060. But under
Section 560,610 he would not be deprived of the right to vote.

When two atatutes, dealing with the same subject, eare incon-
alstent with each other, sc that both cannot be applied, the
latter act will be held as a substitute for the former ocne and
will operate as & repeal of any portion of the former statute
that may be In conflict with the latter enactment., This
principle of law im sustained by the great weight of asuthority,
S8tate ex rel MNo. Pac. Ry. Co. V. Pu:bv Serv. G'Qmm,mg 275 Ho. 60,
204 3.W. 395; Gesconade County v. Gordon, 241 Mo. 569, 145
8.W. 1160; Miners' Bank of Garterville v. Clark, 216 Mo. ipp.
130, 257 3.W. 139. L

The proviso exempting persong convicted of felony under tﬁenty
years of age, incorporated in Section 560,610, was enacted in
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1899 {Laws of Mo. 1899, p. 165). The substance of Seetion 111,060
was enacted in 1879 {8ectisn 5492, B.¥. Mo. 1879). HBection
560,610, therefore, is the latter enactment and holds validity
over the former act insofar as the btwo are inconslstent.

CONCLUSION

A persen being under twenty years of age when convieted of any
- 1949, without pardon from the governor, is not disguelified as
. & vober in Misseuri,

Guestion 2.

"is g person gualified to ¥ote in Misscuri, who, in
the absence of & psrdon from the Governor, was ¢onvicted
of & felony or e misdemesnor connected with the exercise
of the right of suffrage, bubt has received his finaﬁz '
discharge under the previsions of Sections 4199 to 4211,
iﬁélﬁaiVa, R.8, No« 1939?"

Thege sectlons, row incorporated in the Reviged Statutes of
Missouri, 1949, as Sections 549.050 te 549.180, provide ju-
dicial process for the relesse of pergons convicted of crimes
under the laws of the B8tate of Mimsourl, giving the courts
broed pewers In matters of parols. Section 549,170 states
that "Any person who shall recelve his final dischapge unden
the provisions of Bestlons 549,060 to 549,180, shall ve
restored to all the rights and privileges of citizmenship.”

The Constitution of Missourl, Article VIII, Section 2, gives
all ecitlzens over twemby one years of age, except those specifi-
eally excluded, the right to vote &t all electiomns by the people,
The right to vote, therefore, im & right or privilege of citil-
zonship. Hence, 1t seems clear that any person who shall receive
hig final discharge under parole procedurs should no longer be

degrivaé'sf the right to vete:

Section 549.170, however, seems to be in conflict with Section
111,060, insofar as 1t provides a way in which a convicted

person may be restored to the right to veote without having

been granted a full pardon. But Se¢tlon 519,170 was enacted

in 1897 (Laws of Mo. 1897, p. 73), while Section 111.060 was
incorporated in the Revised Statuteés of Missouri, 1879, ss
gection 5492, Section 549.170, therefore, L= the latter enaectment
end holds valldity over the former act insofar as the two are
inconsistent.

There 1ls, moreover, & econstitutional gquesbtlon invalve&. Sohe
authoritles hold thet the parole system described above
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ix an infringemsnt upon the gavernor'a pardoning power. They
contend that the chief exscutlive of the state is vested with
exclusive authoriiy to release persoiis econvicted of c¢rime, or
to restore thelr rights of eitizenship. The leglslature, we
aeye told, cannot Invede the province of the governor by pass-
ing medsured to establlsh parols authority and procedurs.
Kelther cdn the courts take jurisdietion in such mntters.

This dactrine is upheld in a decision handed down by the
Eupreme Gow t of Missouri in 1883. State v. Gr&nb, 79 ¥o. 113.
In the course of that opinion the courty saids IR

"y take it thet when the atatuten gnnex certaein disa-

_ billities, the loss of certain civil rights, to the
conviecbion of & ¢rima, snd & convietion of that erime

" thereafter oceurs, that thereupon by force and ogperation
of thée law and of the judgment of conviction the disa-
bilities become welded to the crime, forming thereby an
indiviaible integeyr incapeble of separsation by any exertion
of legisletive power. And this is especlally true under e
csnstitution such ag ours, The pogition here teken is
plainly thiss That the pardoning powsr iz vested by our
eonstltution alons in the governorjy that aside from the

- peversal of the judgment in a eriminal esause, the only
method of relief from the disabilities annexed to such
Jjudgment 1s by & full pardon of the offense, and that,
while the crime itself remaing unpardoned, the disabilities
annexed thereto will remein uneltered and unaffected by
any leglsletive act,.®

This opinion has never been followed as good law in Mlssouwri.
Under its injunction there could be no parole system in this
state. There ecould be no release of convicte for good behavior
during their terms of service, But as a matter of faet, the
leglslature has given us & great body of laws governing the
authority and process of parole and the release of prisoners.
4nd the courts by indirection have sustained these laws.

The contention that the gevernor's pardoning power plves him
exclusive control over paroles, dlscharge of prisoners, restoe-
ration of citigenship, and other related subjects, is without
foundation. Seection 7, Article IV, (onstitution of Missouri,
1945, reads as follows:

"The governor shell have power to grant reprieves, commu-
tatiens and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such condi-
tions and with such restrictions and limitetions as he may
deem proper, subjeet to provisions of law as to the manner
of applying for pardons. The powsr to pardon shall not
include the power to parole.®

-
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It should be noted that this grant of power is by no means abso
lute. It does not ifnclude the power to parole., The function

of parole, therefore, 1s nd vested Iin the governor and may be
satablished by legislative ect, There ia nothing in the Consti-
tution to restrain the legislature from eénecting laws for the
purpose of rehabilitating &nd dlscharging c¢onvicted persons and
prisoners and restoring thely rights of citizenship. And the
generel #ssoembly has full pewer to invest the courts and admine
istrative bodles with proper authoriiy to make the se laws
effective, - S

CONCLUSLON

A person convicted of a felony or.# misdemeanor connected with
the exercise of the right of suffrage, having recelved his final
discharge under the provisions of ‘Beections 549.060 to 549.180,
R.S. Mo. 1949, without pardon from the governor, is not dis~
qualified es a voter in Migsouri.

Question 3.

"Is & person qualified to vote in Missouri, who, in
the absence of a parden from the Governor, was convicted
of a felony, but haz recelived a certificate of dilscharge
under the provisions of Section 9086, R.S. Mo. 1939%"

Thigs mection, now ineorporated in the Revised Statutes of
Missouri, 19&-, as Section 217.370, vreads as follows:

"Any convict who is now or may hereafter be confined in
the penitentiary or the intermediste reformatory snd who
shall serve three-fourths of the t ime for which he or
she may have been sentenced, in an orderly and pesaceable
msnner, without having any infraction of the rules of the
ingtitution or laws of the same recorded againasb such
convict, shall be dlgcharged in the -same manner as 1if
sald convict had served the full time for whiech sentenced,
and in sueh case no pardon from the governor shall be re-
quired; and in all casges of [iret conviction of felony the
eivil disabilities incurred thereby ahall cease at the end
of two years from suech discharge under the three-fourths
rule, and such conviet shall thereupon be restored to all
the righte of ciltizenship; provided, that he or she shall
not have been indicted, informed against by the prosecut-
ing or circult attorney, or convieted of any other erime,
during such perioed, and ghall obtain a certificate to that
ef'fect from the board of probatlon and parole, whose duby
1t shsll be, upon proper showing, to issue the sasme and
keep a record thereof,"
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This is known as the three-fourths rule and provides for the

release of convicts on a record of good conduct without a pardon
from the govermor. It also opens the way, without pardon, for

.. the restoration of all the rights of citizenship, including the
~right ‘to vote.

This sect1en, homever, seems to be in conflict with Section 111.060
insofar as it provides a means by which a convict may be restored

to the right to vote without having been granted a full pardon. But
Section A17.370 was enacted in 1897 (Laws of Mo, 1897, p. 73), while"
Section 111,060 was incorporated in the-Revised Statutes of Missouri,
1879, as Section 5492, Section 317.370, therefore, is the latter en-
actment and holds validity over the former act insofar as the two

are inconsistent,

The constitutionality of this statute also may be challenged on the
ground that it encroaches upon the governor'!s pardoning power., But
such arguments cannot be sustained for the reasons given in our
answer to Question 2. Moreover, the Supreme Court of Missouri in
State v, Austin, 113, Mo..538, 21s W 31, stated that when a
"convict was discharged under the three-fourths rule, no parden from
the governor was necessary." And other cases by indirection support
the statute, Ex parte Rody, 348 Mo. 1, 152 S.W, -2d 657; Ex parte
Carney, 3h3 ¥o. 556, 122 5, W. 24 888,

CONCLUS ION

A person convicted of a felony for the first time, having received
his discharge under the three-fourths rule provided im Section 217.370,
Re S. Mo, 1949, having received his final certificate as proof of
good behavior for two years after said discharge, and having there-
upon been restored to all the rights of ecitizenship, without pardon
from the governor, is not disqualifled as a voter in Misscuri.

Question 4.

"Does the term 'felony or misdemeanor connected with

the exercise of the right of suffrage' include felonies
and such misdemeanors defined under (1) the laws of the
United States, or (2) under the laws of any other state’"

This i8 a reference to Section 111,060, R.. 5. Mo, l9h9, supra,
which provides that no person cbnv1cted of such crimes shall

be permitted to vote unless granted a full pardon. The meaning
of the terms in question is not clearly expressed in the text
of the statute, No attempt is made, however, to confine such
crimes to the laws of Missouri, Any such interpretation would
work discrimination against the people of our own state, £Lvi-
dently the legislature intended to include such crimes com-
mitted anywhere and under any Jjurisdiction. This meaning of

the statute was sustained by the Supreme Court of Missouri in

b
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1943 in the case of State v. Sartorlous, 175 S.W. 24 ?3?.
| amewaxw N

The t&rms ”felany or misﬂamenner eonmectad withutha exareiaﬁ of
the right of suffrapge? includes felonles and sich misdemeanors
defined under the laws of ﬁhs Eniﬁeﬁ Gtates or under the l&vg
of any ather shate.

Qmatian 5«

"xf Ehs dbava is auawarﬁé ﬁffiwmatively, does yaferw
“ence to Y& full parden' velauté %o the pardoning powap
{1} uhder the H?-ta&.statea, or {2} wader the laws of

any othsr stabef;ﬁ

This also is & mefersnce bo &ectian 111.068. R.3. Mo. 19&9,
in which"a full pardon" i{¢ required to reatore the voting
rights of & ¢envicted peraen, By implicstion of the ruling
in the ¢ase of State v. Bartorious, supra, it seems cleay
that the pardoning power of the jurisdiatian in which the

law is 'in foree should dpply in any cése. The laws of the
United States and of other ststes provide pardoning power

and iavariably the suthority i1s vested in the chiefl exesutive,

CONCLUSION

The term "a full pardon? applies, not only to the laws of
Misgouri, but relates alse to the pardening power undsyr the
United States or under the lews of any other stete.

Question 6.

"Does the convietioén of e felony or of a misdemeancy
commected with the exereise of the right of suffrege,
affer 4 full pardon for & prior similar conviction, forw
ever exclude such person frem vobing?"

Section 111.060, supre, veferring to a person previously found
guilty, declares that "elfter a second conviction of felony or
misdemeanor connected with the exercise of the right of suffrage,
he shall be forever excluded from vobting.” The weording of thls
stetute is plain, and the meani eens to be entively cleavr,

We fril to find any eanflietingn%aws or cantrary eourt decislons,

) PONCLUSION
The second eonviction of & felony or of a misdemeancr connected
with the exerclise of the right of suffrage excludez Iorever the

person thus convicted from votin » 8ven though he haa reeaived
a full pardon for the prior simliar offenae.
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Question 7.

"Does the effect of conviction of a dlsfranchising
erime eontinue after repeal of the law whieh declared
the seme to be a crimet"

The repeal of & criminal statute 1ls not retresetive. It revokes
the law bub gives no relie¢f to persone who have already viclated
1t. This wellsknown princ¢iple is supported by the great weight
of authority., State v, Mathews, 14 Mo. 101y State v. Roas, 49
Mo. L163 State v. Walker, 221 Mo. 511, 120 &,w. 1198,

CONCLUBSION

The effect of conviction of & disfranchising erime continues
after repeal of the law which declared the same to be a crime.

Guestion 8.

"When does a person become 21 years of age with
reference te Sectlon 11469, R.S. No. 1939%"

By aecurate compubation of time & person becomes twenty-one years
of age on the twenty«first gnniversary of his birth. Bubt the law
mekes & pecullar exception to any such methematical cenclusion,

"In determining when a person arrives at this age, most staten

have adopted the common~lgw rule that one ls twenty-one years

0ld on the day preceding the twenty~firat anniversary of hils birth,"
18 Am. Jv. 215, This doctrine is clearly defined in Erwin v,
Benton, 120 Ky. 5356, 87 8.W. 291. The common-law rule seems to

be the rule in Missourl.

CONCLUSION

A person becomea twenbty-one years of age and eligible to vote
in Missourl on the day preceding the twenby-first amniversary
of his birth. . : '

Question 9.

"What are the rules for determining when a person
is an idiot or insane persont"

There 1s no distinction between persons of unsound mind, irrespon-
sible person, idiots, or insene persons. In law these terms have
the same meaning. But no definite set of rules has been formulated
to define this meaning. Thers are many cases, howsver, bearing on
the subject. Heard v. Sack, 81 Mo. 6103 Prentiss.v. Ill. Life Ins.
€o., 225 S.%. 695; In re Crouse, 10 Ho. App. 545, 120 8.W. 666
Sampson v. Plerce, 33 S.W. 248 1039; In re Bearden, 86 s.W. 24 5%5;
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CONCLUSZON

An idiot or ingane psrson i one whose mental eonditlen reduces
the individual to a total lack of understandling., To disqualify
one from voting, there must be such menial lmpalrment as to
render ths perscon incepsble of unfleratanding the ordinary
affeirs of 1ife. A person whose mind is merely enfeebled by
age should not be disqualified. Election officials should
oxerolse diseretion and caution when confronted with such

- questions. . . e

It 1s our candid opinion that Sections 4210 and 9086, R.3. ¥No.
. 1939 (Sections 549.170 and 217.370, R.5. Mo. 1949), are not
uneonsgtitutional and should be obeyed by sdministrative offi-
cers whose duties ave involved, You ars hersby advised to et
i{n sccordarice with the conclusionsg herein made in answer to
your guestions.

Respectiully submitted,

B, A, PAYLOR ,
Assistant Attorney General

APPROVEDS

IOETAYIOR
Attorney General
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