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COUNTY COURTS : The county court may in its discretion allow or deny 
pe,ti~2~..J9r Y1.c~s~at~rr oL~~oad district' 
e"6un11y C'QiJr't'~eira~o"fl8.ispe~~--r-§ ... ~xercise · 
of l egislative instead of judicial power . Not 
necessary to divide entire county into special road 
districts. Special road district entitled to 
receive only those tool s and machinery r egularly 
used heretofore in maintaining roads now in the 

TOWNSHIP ORGANI­
ZATION : 
SfECIAL ROAD 
DISTRICTS: 

July 17, 1951 district . 

Mr. Don Kennedy 
Attorney· at Lav1 
Nevada, Mi s souri 

Dear Sir : 

i'ie have before us your l etter of May 24, 1951, which has 
been a ssigned the T~iter f or an opi nion. Your request contains 
f our separate questions and the pertinent part s .. 'are as follows : 

"This procedure 1s prescri bed by Secti on 
233· 320, n. s. 1~o . 1949 et soq. So far as 
I a~ nblo to doter~1ne , tho petition is in 
due form and has been signed by t he requisite 
number of resident l and ormers , and will 
cono up f or hoarinz in the Au3ust term of the 
Vernon County court. Thi s has never been 
attempted in Vernon County beforo, to my 
knowledJe. I have this question, under Secti on 
233· 325, R. s. Mo. 1949 , as to the power of tho 
county court : first , whether ~tlie court could , at; 
its discretion, deny the petition a l together, 
evan t houch it :ri ght be in proper form and si; ncd 
by the requisite number or l and O\v.ncrs? 

"I ant icipate that re""lonstrances will be filed 
by other owners of l and uit hin the pr oposed 
district who reside within the district . The 
r easons f or t he re~onstr~~ces ~111 pr obably be 
that i t \':ould be 1npract1cal to divide what is 
now Cl ear Cr eek township into two separate m1its 
for road administrat ion; that if tho tovmship is 
divided into two units, n.eithor unit will be able 
f i nancially to ma~ntain su£fic1ent equipment for 
the ~aintenance of roads ; e.nd that t horo is no 
los ical geographical reason f or such divis: on. 

"Some parts of tho cited statuto indicate to rn.c 
t hat , upon presentation to it of a petition in 
for::u CO!n,?lyin[.; v:i th the statute, s1.:;ned by the 
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requisite nuober of resident land owners ~ of 
uhich proper notice has been given in the 
proscribed oannor , tho court ' s only discretion 
i s to make any chan~o in the boundaries of 
such proposed district as t he public ~ood ~ay 
require nnd ~ake necessary, and after naking 
such changes, the court must ~ake an order 
incorporating the ~oad district. 

"Othar parts of the same statute indicate that 
the court mi ght , in its discretion, sustain 
the r emonstrances and refuse to incorporate the 
road district. 

"There is another question that occurs to me . 
If the court has the power to r eruse to in­
corporate the district , as prayed, or to grant 
it in its discretion, would such power be 
judicial. thereby rendering Section 233. 325, 
R. s. }.'o. 1949, unconstitutional under Article 
5, Section 1 of the 1945 Constitution of ! issouri? 

"Under Section 233 . 320 ~ must t he entire coun~J be 
divided into special road districts, in order for 
any special road district to be i ncorporated? 
AssQ-ing that tho court doos incorporate this 
special road district , how is t~e road ~achinery 
anc equi~ent to be divided between the co:ni s sioncrs 

· Of t ho road district and t he board of trustees of 
Clear Crook tormship? 

"Section 233··340~ n.s. t!o. 1949, apparently contem­
plates t~t t he road district shall include all of 
one or ~ore tor.nships , for it provides in Para3raph 
1 that the township board shall cause all tools 
and machinery used for workins roads belonging to 
t he districts forQerly existing , and composed of 
territory impre ~ sed within the incorporated district , 
t o be delivered to said co~issioners. It seems un­
fair to me t o follow that statute to t he letter in 
this case , but I am unabl e to find any other statute 
prescribing how the tool s and machinery shoul d be 
divided in a case of this kind.n 

Section 233. 325, RSUo 1949 , ~rovidco as follows : 

"Whenever a pet ition , si3Qed by the owners 
of a ma jority of the aeros of l and ov.ned 
by r esi dents of tho county residing uithin 
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t he district proposed to be or~nnized. and 
settin3 forth t he pro~osed nruoo of the 
district • and giving t he boundaries thereof 
and the number of acres ow.ned by each si=ncr 
and the na.:nes of other Omlers of land 

residing uithi n such boundaries so far as 
lmo\1Il, a.nd the number of a.cres owned by each 
so far o.s lmotm, and prayin.s for the or~o.n1 -
zation of o. s~ecial road district in accordance 
uith sections233· 320 to 233. 445, shall be 
filed in the office of t he clerk of the county 
court thirty days before the beg1nn1ns of the 
next regular toru of said court , the sa.id clerk 
shall gi ve notice by at least three publ ~catians 
in same weekly neuspaper printed in the county. 
or by at least five handbills put up at public 
pl aces within the district , of the pre sentation 
of said petit ion, and of the date of t he 
beginninG of the next regular term of the county 
court at which the same r.w.y be heard. Said 
notices shal l contain the names of at least 
three s!geerJ of said petition and set out the 
boundari e s o said ro osed di s t r ict and shall 

11 resident landowners OYming l and within 

"3• On the first day of said term of court , or as 
soon ther eafter as i ts business will permi t , the 
court shall hoar such petition and remonstrance. 
and may :lake any change in the boundaries of such 
proposed district as t he public z ood may require 
and make necessary, and if after such changes are 
made i t shall appear tv the court t hat such 
petition is signed or in writing consente~ to 
by the O\v.ners of a majority of all the acres of 
land onned by residents of the county residing 
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within the district as so changed, the 
court shall make an order incorporating 
such public road district , and such 
order shall set qut the boundaries of 
such district as established. 

"4• If no remonstrance shall have been filed, 
or all remonstrances filed are overruled by 
the court , the court shall determine whether 
such peti tion has been signed by the owners of 
a majority of the acres of land o~ned by 
residents of the county residing within the 
district , and if so , shall make an order in­
corporating the district with the boundaries 
given in the petition, or such boundaries 
as may be set f'orth 1n an a.aended petition 
signed by the owners of a majority of the 
acres of land owned by residents of the 
county residing within the district, 
affected thereby; and such amended petition 
may be filed at any time berore the n:aking or 
t he order establishing a road district , but 
t ho boundaries proposed ror the dist rict shall 
not be so changed as to embrace any land not 
included in the notice given by the clork 
unless t he om1er t hereo£ shall in writing 
consent thereto, or shall appear at the hearing, 
and is noti.fied in open court or such fact and 
give~ an opportunity to file or join 1D a 
remonstrance . 

"5• Whenever an ordor is so made incorporating 
a public road district , such district shall there ­
upon become, by the name mentioned in such order, 
a political sabdivision of the state for govern­
mental purposes with all t he powers ~entioned 
in this section and such others ns any be con­
ferred by law. "IUnderscoring ours. ) 

Under the above sections when a petition is f iled requesting 
t he organization of a special road district , if no remonstrances 
arc filed in opposition thereto , the only duty the county court 
has is to determine whether tho petition has been signed by the 
owners or a majority of the acres of land vithin the boundaries 
of the district set forth in tho petiti on. If the court determines 
that t he petition has been signed by t he onners of a majority of 
the acres of land, t hen it ~as t he absolute duty to issue an order 
incorporatinz the road district. 
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However, if remonstrances are filed, then it beconc s the 
duty of t he county court to determine if the "public good may 
require and mnko necessary" any changes in the boundaries 
proposed in the petition. · The purpose of this determination is 
set forth in State ex inf. Killam v, Colbert . 273 Mo. 198, 201 
s.n. 52, as follows : 

"Lan&U~o could not plainer state that in 
organizing the district the court must de­
ter.aine , a~ter notice and opportunity to 
landowners to be heard, whether or not 
lands located within its proposed boundaries 
would be benefited. * ~ *In tao very nature of 
a case. when a district i s formed it is 
formed for t he purpose of constructing so~e 
contemplated road or roads , and in such case 
the county court probably has information as 
to the location and extent of the road or 
roads in contemplation when the petit ion is 
presented, otherwise how could it determine 
that t he public good required the ro~ation 
of the district? * * *8 

If the court determines that certain lands in the proposed 
district would not be benefited by the roads conte~platod to be 
built in the district, then the county court , under the statute , 
may "change" the boundaries and exclude said lands from tbe 
district. It will be noted t he statute provide s thAt the county 
court may only "change" the boundaries , whieh would appear not to 
contemplate a finding t hat none of the lands in the proposed 
district would be benefited. However , in the Colbert case , supra, 
it is sto.ted that 11 it·must be decided by the county court that 
a ll tho land in the district vould be benefited bf the formation 
of a district 1n an amount ~proxL~ating the probable burdens . • 
Therefore, it would appear that the county court could, after 
excluding from the proposed district such lands t hat would not 
be benefited, come to the conclusion that such lands which remain 
would not be benefited in the amount approximating the probable 
burdens. This is a matter which is left' by the Legislature entirely 
to the discretion of the county court. 

It is difficult for this off ice to decide the outcome in 
every case . and we must content ourselves with giving the rules 
as laid do~m by our Supreme Court~· Therefore 6 in answer to your 
first question it is our view t hat t he county court nay determine 
that none of the property within the proposed district nould be 
benefited by the roads proposed to be built within said district. 
But. in absence of such absolute determination, the only authority 
the county court has is to exclude from the proposed district such 
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l and t hat would not be benefited and the remaining part should 
be incorporated as a road district if the petition shows that 
the signerc of the petiti on otm a majority of the land in said 
changed district . 

Under Section 233. 325, supra , the county court exerci sing 
its discretion in refusing to incorporate the district as prayed 
would not be an exercise by it of judicial power rendering this 
section unconstitutional under Article 5, Section 1 , Constitution 
of Missouri , 1945. The county court's aetion in denying the 
petition altogether or sustaining it in ~hole or in part is 
merely an exercise of administrative discretion which is proper 
under Article 6, Section 7, of the 1945 Constitution giving the 
county court exclusive authority to trru1sact all county business . 
Our Suprel'1e Court in the State ex inf. Attorney Gene1•al vs. 
Uu~hesville Special Road District ot al ., 6 s.w. (2d) .594, 319 l~o . 
1246, l . c . 1252 , the court said : 

"The proceed~s had for the incorporation 
of the special road district constituted, 
in their totality, an exorcise of legis­
lative and not judicial po~er . No due ­
process- of-law require~ents were there ­
fore involved. Not ice of the filing of 
the petition in tho cou.~ty court ~ould not 
have been necessary had the statute not 
required it . (In re City of Uniondale , 
285 ¥o. 143, 225 s.w. 985. ) The purpose 
intended to be subserved by the notice , as 
the statute points out , was to notify all 
owners of land in the proposed district 
who misht desire to oppose the formation 
thereof. It was clearly sufficient for 
t hat purpose . " 

Now we arrive at the third question. Section 233.320, R.s. 
Mo. 1949 , provides as follows: 
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"2. The coun!I_cour t shall di vide the 
territory within their r espective counties 
Into roan districts In the manner herein 
pr escribed. and every such di strict organized 
accord!P$ to the provisions of sections 233. 320 
to 233 · 445 s~ll be a body corporate and possess 
the usual powers of a public corporation for 
public purposes. and shall be known and styl ed 
' special · road di strict of 

count y.' and in that name 
-s~h-a""i""i....-b_e_c_a_p_a""b""l_e_o..,.r"'"· -s-uing and being sued, o~ 

, . 

hol ding such r eal est ate and personal property 
as may at any t ime be e i ther donated t o or 
purchased by it in accordance with the pro­
visions of sections 233· 320 to 233. 445, or of 
which it may be rightfully possessed at the 
t ime of the passage of sections 233. 320 to 233. 445. and 
o~ contracting and of being contracted wit h as 
herein provided. 

"3• Di stricts so organi zed may be of any dimensions 
that may be deemed necessary or advisable , except 
that every district shall be included Wholl y within 
t he county organizing it and shall contain at least 
six hundred and forty acres of contiguous territory ; 
provided, that the county court shall not have 
power to divide the territor y within the corporate 
limits of a city having a population of one hundred 
and fifty thousand into such road district." 
(Undersocring ours.) 

OUr interpretation of the parts of the above statute~ftS ~ 
underscored, merely indicate to us that special road districts 
proposed t o be formed must be 0r3anized in the manner prescribed 
herein; the manner in which the county court shall divide the 
territory within their respective counties into proposed road 
districts ; that the proposed special road district or districts 
may each be formed wit hin the lii:li t s of one or more townships • 
be of any dimensi on except it must be wholly within the county 
organizing i t and contain at least 640 acres of contiguous 
territory but that the county court shall not have the power to 
divide territory lying within the limits of a city of 15o. ooo 
popul ation int o such road district . · \/e are unable to interpret 
f rom i ts terms that the statute ~akos it c andatory t hat the 
entire county be divided i nto special road districts . 

Uext , ue take up your f ourth questi on. Section 233. 340, 
P. . s. .to. 1949, provides as f ol l ows: 
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"1. The township board of trustees shall, 
upon the organization of such eo~issioners, 
cause all tools and machinery used for working 
roads belon3in3 to the districts and parts of 
districts fo~erly existing and composed of 
territory e~bracod within the incorporated 
district to be delivered to said co~ssioners , 
for which such co~~issionors shall give r ecei pt , 
L~d such commissioners shall keep and use such 
tools and machinery for constructing and improving 
public roads and bridGes. 

"2. The township boards shall also cause t he township 
treasurer to pay over to the treasurer of the special 
road district all rr.onays in his hands belonging t o 
the district or districts that have been merged into 
the special road district whenever the board of 
commissioners of such special road district shall 
make de~and therefor . 

"3• Said commissioners shall have sole , exclusive and 
entire control and jurisdiction over all public high­
ways , bri dges and culverts, within the district to 
construct, improve and r epair such hichways , bridges 
and cul verts , and shall have all the power , r i ghts 
and authority conferred by law upon road overseers, 
and shall at all t~es keep such roads, bri dges and 
culverts in as good condition as tho means at their 
c~and will permit, and f or such purpose nay employ 
hands and teams at such conpensation as they shall 
agree upon; rent , l ease or buy toa~s, implements, 
tool s and machinery; all kinds of motor power, and 
all things needed to carry on such work; provi ded, 
that said c~issionors ~ay have such road work, or 
bridge or culvert wor k , or any par t thereof, done 
by contract, under such regulations as said 
commissioners may prescribe." 

Ue interpret paragraph 1 or the above statute to say: that 
the apecial district, carved out of tho township territory , is 
entitl ed to only that part of the to~ship ' s machinery and tools 
as vas regularly used in the construction and maintenance of the 
roads now e~braced within the limits of the special road district , 
and no more. 

CONCLUSIOll 

It is the opinion of this department that under Section 233. 325, 
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supra, the county court can in its discreti on deny the pe tition 
altos ether even thou3h pet i tion is in proper form and contains 
the requisite number of s ignatures if remonstrances are filed; 
that the county court ' s exercise of discretion in granting or 
r efusing to grant incorporati on of the district i s an exercise 
ot administrative di scretion as it is the exercise of l egis­
lat i ve and not judicial powe~; it is not necessary under Section 
233. 32 , supra , that t he entire county be divided into special 
road districts; the special road district is entitled to only 
so much of the machinery and tool s of tho tovmship as was 
formerly used in working the roads now embraced within the 
special r oad di strict . 

Re spectfully submi tted, 

A. BERT~ ELAM 
Assistant Attorney General 

APPROVED : 

J . E. TAYLOR 
Attorney General 
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