
COUNTY Sl.JPERINTE NDENT 
OF PUBLI C SCHOOLS: 

If the 1950 census shows a change in popu­
lation of the county , then the salary of 

SALARY : 

·-. 

\'-

t he county superintendent of public schools 
of such county will be changed in accordance 
with said census as of July 2 , 1951 . 

August 31, 1950 

FILED 
Mr . Hubert Wheeler 
Conmis s ioner of Education 
Jeffe rson City , Mis so-:.2ri 1b 
Dear Sir : 

This nill acknouledce receipt of' your request for an 
op inion of t h is department , which l et t e r reads i n part as 
fol lows : 

''Many inquiries are being !'!lB.de by County 
Superintendents of' Schools about the affec ­
tive date of the 1950 decennial census and 
as it applies to any changes in the salary 
of the County Superi~tendents of Schools . 

"Section 10609 , R. S . 1939 , provides that 
the County Superintendents of School s shall 
hol d their off ice for a te:r::1 of !'our years 
bec inning on the f irst Monday in July . 
Accordin£ to this law the next e l ection of 
County Superintendents of Schools shall be 
the first Tues day in April , 19~1 for the 
term beg inning the first Monday in July of 
next year . Other county of f icers who are 
e lected at the general election in November 
take their off i ce in January instead of 
July a s in the case of the County Superin­
tendent . 

* * * * * * * * * * * * 
11 1 . Will all county off icers have their 
salaries ad justed beginninG January 1 , 1951 
i n counties where the popul ation bracket i s 
changed by t he 1950 dec~nnial census or will 
there be a n exc&pt i on to t~s rule for 
County Superintendents of Schools ·i;l'J;>se 
f iscal year for sal a ry purposes beg in ~~ 
July? If ther e is an exception, will Count~ 
Superintendents ' sa l aries change by July 1 , 
1951 instead of January 1 , 1951?" 



Ur . Hubert Wheeler 

Section 10609 , R. s . Mo . 1939, as reenac ted, Laws of 
Mis souri , 1943 , page 890 , provides as follo~s: 

"The qualiried voters of each and every 
county in this state shall elect a county 
superintendent of public schools at the 
a~~ual district school meetiP~ hel d on the 
flrst Tues day in April, 1943 , and every 
four years thereafter . ~aid county school 
superintendent shall be a citizen of the 
county and at least t\7enty- four years old. 
He shall have taueht or supervised schools 
as his chief work during at l east two of t he 
eight years next preceding his election , or 
shall have spent the two years next preced­
ing his election as a regular student in a 
reco~nized college or university . At the 
time of his e lection he shall hold a certi­
ficate authori zing him to teach in the public 
schools of Missouri, and shall have completed 
at least one hundred twenty se~ester hours 
of college work, including at l east firteen 
hours ln the field of education, not less 
than five of which shall have been in school 
supervision and administration; or he shall 
be serving as county superintendent of public 
schools . ~ach and every county school super­
intendent elected on the first Tuesday in 
April, 19!~3 , and thereafter , shall hol d said 
office for a term of four years from and after 
the f irot Monday in J uly followi ng his e l ec ­
tion, or until a successor has been chosen 
and has qualified; and a vacancy caused by 
death, resignation , refusal to serve , or 
removal f rom tho county , shall be filled by 
tho gover nor by appoin~ent for the unexpired 
tern, subject to the same qual ification 
requirements as if the appointee had been 
elected . The county schoo l superintendent 
shall turn over all books , papers , certifi ­
cates , stub- books , and records i n his posses ­
sion to his successor. All acts and parts 
of act~ ::~nrilctillb ;;1tll t~is section a re 
hereby repealed ." 

This section shows that the office of county superintendent 
of public school s is an of""' ice ln t Lia state created by the 
Leg is lature . 
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Mr . Huber t Whee l er 

The following statutes show that the county superintendent 
of public schools shall receive an annual salary. 

Section 10619, Mo . R. S . A. , reenacted, Laws of Missouri , 
1945 , page 1722, Section 1, provides i n par t : 

"In all counties of class one now or here ­
after contalnine a population of 400 , 000 
to 600, 000 inhabitants as shown by tho 
latest decennial Federal census, the county 
superintendent of schools shall receive an 
annual sal ary of $4, 205 . 00 ; and in a ll 
c ounties of c lass one now or hereafter 
containing a population of less than 
400 , 000 the county superintendent of 
schools shall receive an a~~ual salary of 
$6 , ooo . oo . * * * " 

Section 10618 .7, Mo . R. S . A. , La~s of Missouri , 1945 , page 
1712 , Sec t ion 1, provides: 

"In counties of the second c l ass , the 
county superintendent of publ ic schools 
shall receive an annual salary of 
$2250 . 00, to be paid monthly from the 
county revenue fund in the form of a 
warrant drawn upon the county treasury . 
The state of Missouri shall appropriate 
annually , out of the general r evenue 
fund of the state of Missouri , $400 . 00 
to each and every county of the second 
class . n 

Section 10618 .1, Mo. R. S .A., Laws of Missotri, 1945 , page 
1709 , Section 1, provides : 

"In counties of the t hird class in t his 
state , having l ess than 7 , 000 popul ation , 
the county superintendent of schools 
shall receive ~1050 . 00 per ann~~; i n those 
having a population of 7 , 0)0 and l ess than 
10 , 000 , he shall receive $1200 . 00 per 
annum; in those having a population of 
10 , 000 and leas than 12 , 000 , he shall 
receive $1350 . 00 per annum; in those having 
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Mr . Rubert Wheeler 

a population of 12,000 and less than 
15 , 000, he shall rece ive $1600 .00 per 
annum; in those having a population of 
15 , 000 and less than 25 , 000 , he shall 
receive $1800. 00 per annum; in those 
havine a population of 25 , 000 and less 
than 36 , 000 , he shall receive $2000 . 00 
per ann~~ ; and in those having a popu­
lation of 36 , 000 or more , he shall 
receive 32100. 00 per annum . The State 
of Missouri shall appropriate annuall y , 
out of the general revenue fund of 
State of Missouri, $400 . 00 to each and 
every county of the third class . The 
county superintendent of schools shall 
receive his salary monthly f rom the 
county revenue fund in the form of a 
warrant drawn upon the county treasury . " 

Section 10618 .4 , Mo . R. S .A., Laws of Mis souri , 1945 , page 
1711 , Section 1, provides : 

"In counties of the fourth class in this 
state, having less than 7 , 000 population, 
the county superintendent of schools shall 
rece ive $1050.00 per annum; ~n those 
having a population of 7 , 000 and less 
than 10,000 , be shall receive ~1200 . 00 
per annum; in those having a population 
of 10,000 and l ess than 12 , 000 , he shall 
receive $1350 . 00 per annum; in those 
having a population of 12,000 and less 
than 15 , 000 , he shall receive ~1600 . 00 
per annum; in those having a population 
of 15 , 000 or more, he shall receive 
' 1800 . 00 per annum. The State of 
Missouri shall appropriate annually, 
out of the general revenue fund of t he 
State of Missouri, $400 . 00 to each and 
every county of the fourth class . The 
county superintendent of schools shall 
receive his salary monthly f rom the county 
revenue fund in the form of a warrant 
drawn upon the county treasury . " 
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Mr . Hubert Yrhee1er 

Section 1 . 10 {654, 13430) of Senate Revision Bill No . 
1001 , of the 65th General As oembly, reads as follows: 

"The population of any political subdivision 
of the state for the purpose of representa­
tion or other matters including the ascertain­
ment of the salary of any county officer for 
any year or for the amount of fees he may 
retain or the amount he shall be allowed to 
pay for deputies and assistants shal l be 
determined on the basis of the last previous 
decennial cenous of the United States . For 
the purposes of this section the effective 
date of the 1950 decennial census of the 
United States shal l be January 1, 1951, and 
the effective da te of each succeeding decen­
nial census of the United States shall be on 
January 1, of each tenth year ai'ter 1951 ·. " 

This section became effective April 14, 1950 . 

The question arises as to whether or not the county 
superi:1tendent of public schools is a county officer within 
the meaning of this section. The Supreme Court of Missouri 
in the case of Hollowe l l v . Schuyl er County , 18 S .W. (2d) 498 , 
322 Mo . 1230, l . c . 499 , 500 , held : 

"It is further claimed by the appellant that 
t he superi~tendent of schools is not a county 
officer within the purv iew of article 14 of 
the Const itution , and therefore t~e consti ­
tutionality of the emergency clause is im­
material . We are unabl e to understand how 
that could affect the situation, since the 
sections upon which appellant depends , 11352 
and 11354, apply to superintendents of schools . 
The s uperintendent of school s is a county 
officer , though not specially mentioned in 
the Constitution. Art icle 9, Sec . 14, of 
the Constitution provides that the •General 
Assembly shall provide for the election or 
appoint~ent of such other county, township 
and municipal officers as public convenience 
may require .' 

"By section 11343 , R. S . 1919 , the Legisla tur e 
created the office of superintendent of schools 
in each and every county in the state and in 
succeeding sections prescribed the duties of 
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fir . Hubert ~iheeler 

such office . 'rherefore , 1 t is a county 
office created by the Le3islature under the 
authority of the Constitution. " 

Section 10620 , n. S . Mo . 1939 , provides as follo~s : 

"For the purpose of asccrtainitlb the popula­
tion of any county in ti1is state in order 
to determine the salarles of County Superin­
tendents of public schoo l s , the l ast previous 
decennial census of the United States shall 
be conclusive . " 

Prior to the enactment of Senate Revision Bill No . 1001, 
cited above, there was no statutory provision, either federal 
or state , which designated the time when the result of a 
federal decennial census became official . 

In the case of Garrett v . Anderson , 144 S . W. (2d ) 971, a 
Texas case, which Vlns r endered November 27, 1940 , the court 
held the preliminary report of the census for Bexar County , 
Texas , by the supervisor of the census for the 20th Distric t 
of Texas , was an official announcement on behalf of the federal 
governrnent and that the county off icials of that county were 
authorized to take offi cial notice of that report as a dec l ara­
t i on of tho last preceding federal census . 

The Federal District Cenaus Supervisors in Missouri have 
made their prelL~inary reports and announcements of the popul a ­
tion of the respective cotrnties in their districts prior to 
July 7, 1950 . I f Senate Revision Bill No . 1001 had not been 
enacted by the 65th General Assembly, then tho salaries of the 
various county superintendents of public schools in Missouri, 
in counties in \7hich the population has decr eased or inc reased, 
placing the county i!! a differ ent populat i on bracket, would 
have changed accordingly as of July 7 , 1950 . 

I t i s true that the Missouri Consti tution of 1945 , 
Article VII, Section 13, prohibits an increase in the compen­
sation of state , county and municipal officers during their 
term of of'fice . However , the Supreme Court of Missouri , in 
the case of State ex rel. Harvey v . Linville , 300 s .w. 1066 , 
has held , l . c . 1067 : 

" The increase of salary which a statute 
pormits after an election showing a n increase 
of population is not in viol ation of the 
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Mr . Huber t Wheeler 

Constitution, in that the sal ary is increased 
during the tert1 i'or wh ich the officer \Yas 
elected, because the l aw in for ce at the time 
of his election fixes his salary, to be ascer ­
tained at periods as changed by the i ncrease in 
population. Sta~e ex rel . v . F~lton, 303 
Mo. 302 , 260 s.~ . 466 . " 

Tho Supreme Court of Mia~ouri in the case of State ex rel. 
Jacobsmeyer v . Thatcher , et al . , 92 S . d . (2d) 640 , l . c . 643 , 
said : 

"Thus it is seen t hat the act o.ssailed was 
passed by the Legisla ture some sixteen montlw 
before the re l ator was elected to office , 
and he , like every one else was charged with 
knonled£e of the l aw on the date i t becamo 
effective . His e l ection to office consti­
tuted no contract between him and the county. 
Thro ugh his election and i nduction into office 
ho acquired , and novr has , no vested right to 
salary - or to the office itself if the 
Legis l a ture had chosen to abolish it . The 
off i ce of cler-:<" of t he circul t court is not 
one created or pr ovided in the Constitution; 
it is one authorized by that document to be 
created by the General Assembl y , and , once 
created , to be abolished or not at the wlll 
of that body . State ex rel . i.!cKittrick v . 
Bair , 333 Mo . 1 , 63 S . \1 . (2d) 64; State ex 
rel. Crowe v . Evans , 166 Mo . 347, 6G s . ~ . 
355 • II 

The Supreme Court in the case of SimB v . Clinton County, 
8 S . W. (2d) 69, said , l. c . 7 0 : 

" * -:.· * The case presents precisely the same 
questions as were considered and dotvrrnined 
by Division Uo . 2 of t h is court in State ex 
rel . Harvey v . Linville , 300 S. W. 1066 . I n 
that case the relator was elected and quo.li­
fied as superintendent of publi c school s of 
Benton county on April 1 , 1919 . I t was there 
held that the Act approved March 28 , 1919 
(Laws 1919 , p . 694 ), shown as sections 
11352 and 11354 , R. S. 1919, did not go into 
L~ediate effect under the emergency c l ause 
attached to said act under the provisions 
of section 36 , art . 4, of the Cons t itution, 
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Mr . Hubert \/heel er 

£or the reason that it was an act subject 
to the referend~~, and not within the excep­
tio :~ s mentioned in the refe:rendum section , 
section· 57 of article 4. As a result of that 
holding it was £urther held that the salary 
of the rel ator in that case v:a.s to be deter­
mined by the law in force at the time of his 
election. The law in force at the time wa~ 
section 10938, R. s . 1909; anc , furtr.e r 
applicable o.lso , and ln force , ;:ns section 
10719, R. s . 1909 , which is section 11016 , 
R. s . 1919 . These tv.o sections , respectively 
prescribed , the one , the amount of salary of 
the suporintendent ciependent upon t ho popu­
l ation of his county , and the other , the 
mcthoci of a~certainil'10 such populatloh. 
Certain conclusions appropriate in the detor­
mini!l[; of t~1e instant case , and stated in 
the opinion in State v . Linville, supra , 
loc . cit . 1067 , are as follo~s: 

" •Section 10933 , R ~ S . 1909 , provides for 
ascc..r taini n[; the tt annual" salary. Gection 
11352 , n. S . 1919 , says that the superinten­
dent shall receive so ::mc!1 .':'lonoy, dependent 
upon the population of the county, without 
saying whc ther it r;as per aru11n . From t he 
context it n::.ust be pr eat.n:ned. that annual 
salary \TO.s meant . "Annual salary, " as usee. 
in sa i d section 10933 , moans sal ary f'o r oach 
yea r of the inc~bency . It cannot be split 
up i nto periods by electiuns which occur 
durinc the year , and must be calculated on 
a year as a >7!-lole . .:e co:1c l ude i'ur~her that 
"annual , 11 as applied to salaries , means not 
the calendar years , but the years of the in­
cumbent ' s term, r1hich in the case of rcla tor 
beGins on the ls t day of April each year . ' 

"Accepting then sections 109J8 and 1 0719 , n. 
S . 1909 , a s ~ovcrnil1G i~ deb .. r:ninint; the 
salary of the decoased , it clearly appears 
that she received mo:-c than was due hor for 
the period of hor incu.-nbency . Under the 
provisions of t hose eect io ns , and for the 
purpose of detu~inir~ th0 salary f or the 
first two years , the population of tho county 
wae to be fixed by the total vote cast at the 
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general election of 1918 , wh ich r ~ sulted in 
an a scert a ined popul ation of more tha n 
12 , 000 ~nd l ess t han 15 , 000 , and in &n ann ual 
s a l ary of t800 , or for t he f irst t wo y ear s a 
tot a l authori zed s a l a ry of ~1 , 600 . By the 
same sections and under the tot a l vot e of 
6 ,519 at the pr6s i dentia l election of 1920 , 
there was an ascert a ined population of more 
than 30 , 000 and leos t han 50 , 000 , aut ho ri zi ng 
a s a l ary of f l , 400 per a~num . Under the 
ruling in .St at e v. Lir1 vil l e , s upr <A , a dopted 
by us , t h i s incr8a be to ~1 , 400 went into 
eff~ ct ~n ~ pril 1 , 1921 . ~ , ~ " 

By virtue of the ,decisi vn s of the .:iupr eme Cvurt of f·:issouri 
i n the 3t ate v . Linville c~s e , ~upra , ond i n t he Sims v . Clinton 
County cas~ , supr a , we conclude t hat t he change in s a l aries of 
count y superint end ents of public schools will go into effe ct a t 
t he beginning of t he off ice y ear next aft er J anuary 1 , 1951 , 
~1ich will be Jul y 2 , 1951 . Th i s a lso i s t he beginn ing of a 
new term for this off ice , so no increase or decrease in s a l ar y 
~ill occur during their present term of office . The Supr eme 
~ourt of Mi s souri has s a i d in effect that ~he a nnual salary of 
such officials must be calculated ea ch yea r a s a whole , begi nning 
with the date of commencement of t heir term , which b ee;an on the 

' f irs t r.::.. nday i n July , 1947 - - that is , Jul y 7 , 1947 . 

It i s the op1n1on of t h is depar t ment t hat t he 1950 f edera l 
decenn i a l c ensus b ecome s effective J anunry 1 , 1951 , in this 
stat e , and f or the purpose of ef fecting a chcmge in the s alaries 
of County ~uperintendents o f public s chools , in all t hose coun­
t i es wh ere such salar i es are b a sed upon population , sa i d s alaries 
will be increa s ed or decrea sed on J uly 2 , 1951, accordi ng to the 
salary br~ ck et cr - at ed in s uch count i es by s&i d 1950 census . 

At t orn ey Gen er a l . 
SJtlt : vlm 
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cnt Att ur ney Gen eral . 


