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.. CRTIVIINAL LAW:' 

CHATTEL MORTGAGES: 

Prosecution may Qe institutedunder Section 
4492 R. S. Mo. 1939 in county -from which mort ­
gaged personal property is fraudulently removed . 

• 

Honorable Joe c. Welborn , 
Prosecuting Attorney, 
Stoddard County , 
Bloomfield, Missouri . 

Dear l"-r. rfelborn: 
' 

April 5, 1950 ~0 
,.------~ 

Fl LE D 

75 
· e have your recent request for an opinion from this 

office. Your letter is as follows: 

"I would like an official opinion from your De­
partment on the following proposition. A mort­
ga~or owned mortgaged property wnich was located 
in Stoddard County. He loaded the p~operty on a 
truck , which he himself had hired for the occasion , 
and took the property to an auction barn in Butler 
County, Missouri and sold the mortgaged property. 
I am wondering whether or not prosecution for di s ­
posing of the mortgaged property would lie in 
Stoddard County." 

~ection 4492 R. S. Mo . 1939, which covers the situation you 
describe is as follows: 

"Every mortgagor or grantor in any chattel mort­
gage or trust aeed of personal property who shall 
sell, convey or dispose of the property mentioned 
in said mortgage or trust deed , or any part _there­
of, without the written consent of the mortgagee 
or beneficiary , and without informing the person 
to whom the same is sold or conveyed that the 
property is mortgaged or conveye~ by such deed of 
trust, or who shall inijure or destroy such prop­
erty, or any part thereof , or aid or abet the same , 
for the purpos~ of defrauding the mortgagee , trustee 
or beneficiary or his heirs or assigns, or shall re­
move or conceal , or aid or abet in removing or con­
cealing such property , or any part thereof, with 
intent to hinder , delay or defraud such mortgagee , 
trustee or beneficiary, his heirs or assigns, shall , 
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if t he property be of the vulue of fifty dollars 
or more , be deemed guilty of a felony , and upon 
conviction thereof shall be punished by impr ison­
ment in t he penitentiary not exceeding five years , 
or by imprisonment in t he county jail not exceed­
ing s ix months , or by a fine of not les s ·than one 
bundred dollars · or by both ~uch fine and im­
prisonment . · And i f such property be of less a 
value than f ifty dollars h9 shall be deemed guilty ' 
of a misdcme~or and upon conviction , shal l be pun­
ished by i mprisonment in the county j ail not ex­
ceeding s ix months , or by a fine not exceeding one 
hundr ed dollar s , or by both such f ine and i mprison­
ment . " · 

Your question i s whether or not a prosecution ~ould lie , in 
Stoddard County , f or r emvving mortgaged pr operty from Stoddard 
County with intent to h inder , delay , or defraud the mortgagee , as 
set out in said &ection 4492. 

In State v . Ull.er 255 1~0 . 223, the 5upreme Cou1t held that 
this section creates three separate and distinct offenses . The 
significant part of the opinion in that case i s as f ollows: 

"* '" ::• .Jection 4570 (now 4492) under which the 
char ge in the case i s brought , conta i ns three 
separate and di~tinct off enses - which are either 
felonies or misdemeanors according as the amount 
or value of the property d ealt with shall be found 
to be greater or less t han fif ty dollars . Tl!8Sti 
three off~nses consist: (a) of selling , convey-
ing or dispos ing of mortgaged chattels; \b) of 
injuring or destroying or aiding and abetting in 
injuring or destroying such chattels , and (c) of 
removing or conceal i ng , or a i d ing in t he r emoving 
or concealing of the same, with cert b.in conditions 
precedent and intent , more at length in the statute 
set out , but not necessary to be adverted t o for our 
present purpose." 

(Words in parenthesis ours) 

Stat e v . Griffin 228 S.w. 800 is a case yery pertinent here . 
The fol l owing i s quoted from pp. 803 and ~04 of that case : 

"*··· ** The defendant , a f t er the execution of said 
chattel wortgage. had no more right to remoTe or 
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conceal said property than he wou ' d have had, if 
the chattel mortgage had been executed originally 
instead of the contract . In other words , it was 
just as much a viol ati on of section 4570, H. S. 
1909, to remove and conceal the property covered 
by the chattel mortgage on defendant's equity of 
redemption as it would have been .had the chattel 
mortgage covered the legal title as well . f he 
purpose of the statute wns to prevent parties 
from removing and concealing the property which 
they bad convoyed , in either f or m, for the pur­
pose of hindering , delaying, or defrauding the 
mortgage. 

* * * * • * * * * ~ * * * * * ~ * * ~ * * * * * 
"ln our opinion, section 4570, H. S. 1909 , was 
enacted t~ meet just such an emergency. Possession 
of this car had been delivered t o defendant in May, 
1916. It had been removed from hia possession prior 
to May, 1917. By his acts and conduct he attempted 
to deceive the mortgagee 's agent s as to the presence 
of t.he car , r efused t o pay the balance of the mort­
gage debt, refused to tell where the car was l ocated, 
and refused to turn over same to the Weber Company or 
its agent s . From t .. e foregoing facts the jury would 
have the right to infer that defendant h~d removed said 
car from his own possession , concealed its l ocation , 
and had placed it beyond the reach of the eber Motor 
Car Company, for the purpose of hinderingt delaying , 
or defrauding said company . If t.he jury 1·ound the 
foregoing facts from the evidence , t hey had the right 
to convict defendant of a felony , if the property in 
value was equal to or exceeded 50; and if less than 
~50 1n value , to f~nd him guilty of a misdemeanor, as 
des i gnated in sai d section 4570. 

"If defendant ' s cont ention should obtain , as to the 
meaning of sa i d section, then all a mortgagor would 
have to do, .in or der to nullify the mortgage , would be 
to have the property removed from his own possession , 
conceal the local ity where it was t~en , deceive the 
mortgagee as t o ~hat became of it ~ r efuse to deliver 
poaaession as r equired by tho mortgage , and thus evade 
both the criminal laws of our state nnd his obligation 
to pay the balance of the debt . " 
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The latest applicable case construing Jection 4492 , supra , 
is &tate v. lUenaber 148 s .• (2d) 537 . The following quotations 
are from that case: 

"Dy an information filed in the Boone County 
Circuit Court appellant was charged with a vio­
lation of section 4100 1 • .;; . !·..v . (now 4492) 1929, 
4-!o •. St . , nn. ,.) • 4100, page 2900 in that he re­
moved from the county of B.Jone in the state of 
flissouri mortgaged property , to-wit , fifteen 
head of two-year old steers valuea at •729, 
with the intent to hinder , delay and defraud 
the mortgagee. 

* • * * * * * * ~ ~ * 0 * * * * * * ~ ¥ ~ * * 
"In that case .(State v . ;J.i.ller, supra). t he de­
fendant wr s charged 1n one count of the informa­
tion with removing and concealing mort 1~ged prop­
erty and also with selling and conveying the 
property. This court held the information de­
fective because it charged two distinct and 
separate offenses. We have no fault to find 
with that ruling . It does not follow. however , 
that an information must charge in the conjunctive 
all th9 acts mentioned in any one u~ the three 
groups . ~n other words , to charge in an informa­
tion that the defendant injured mortgaged property 
wvuld be sufficient, or that he disposed of the 
property• So if a defendant were charged with con­
cealing mortgaged property the information would 
be sufficient , An information may charge, without 
being duplicitous , that a defendant removed and 
concealed mortgaged property . but that is not man­
datory • \~'e are of the opinion that an offense is . 
complete when mort~~aged property ie removed trom 
the county and state without t ne c msent of the mort• 
gagee and with intent to defraud such mortgagee . A· 
r eading of the statut e and the case above r eferred to 
leaves no room for any other conclusion . * ~ * " 

(Words ,in parenthesis· ours) 

in passing ; it might be helpful to point out , that although 
the last part of the aboYe quotati on states that the offense is 
complete when the property i s removed from the county "and st~te , " 
it does not mean that to complete the of.fense, the mortgaged pr op­
erty must actually be taken out of the state . In the Nienaber 
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case, supra 1. the facta disclose that property ~as actually taken 
out of the state, and it is believed that this latter fact is re­
sponsible for the inclusion of the words "and state;" for the 
statute itself does not require removal from t he state , nor do any 
of the othe~ cases construing this section suggest that remoTal 
from the state ia a pre-re~uisite to prosecution . 

It is , therefore 1 very cl ar , from the wording of the statute 
itself , and the caDeb construing it 1 that the mere remoTal from the 
county, of mortgaged propertyt with ' intent to hinder, delay or de­
fraud the mortga~ee , is an ofrense under Section 4492 . 

CO~CLUulvN 

It is , therefore 1 the opinion of t l!is office that a prose cut ion 
may be instituted, under the provisions of ection 4492 , in the 
county from which mortgaged prop$rty is fraudulently removed . 

APPROVED: 

H~D:cg 

I 

~espectfully submitt d , 

H. JACl~.,)ON DANIEL, 
J ssistant ttorney General. 

/ 
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