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MUNICIPAL AIRPORTS:
CONDEMNATION:

Honorable Raymond Il. Vogsl
Prosecuting Attorney "

Cape Girardeuu County
Cape Gilreardeau, Missourl N
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An easement in the space above thaqland; not
included within a municipal airport site, for

removal of obstructions to air travel to and

from the landing field, cannot be acquired

-y

g

by the municipality by the process of condemma-

tion apart from an easement in the real estate
itself but may be 80 acquired as an easement

in the real estatee.
lay iy 1950

\ie have your recent letter in which you request an o»inion

of this department, which letter is as follows:

"By City Ordinance, the City of Cape Ulrardccu
provided for a runicipel airport board under
Section 15128, LeSe llos 1939, and the board has
coupleted the construction of a Class 2 airport

by improving runways, entrances, lighting the
ficlé, etc., wherein the Civil /leronautics
administration bore part of the cost of such
construction and improvements and lond acculsition.

"At the cnd of the NE/SW runway, there is a clump
of trees. The highest of these trees 1s 73 feet,
and most of the trees are near that height. They
are located fram 1400 feet to 2000 feet frorm the
cend of the runway and in direct line with the
runvaye. i'or certain types of alr carrier operation,
the CCA reguires that there be a L0 to 1 glide
angzle maintained. This means that there rmst not
be any obstruction within the area of the end of
a runway wnich cause the glide angle to be
lowered. In other words, for every L0 fest of
travel from thic end of a runway, you ma; only
travel up 1 foot, so that these trees reduce

the glide an-lc to something over 20 to 1.

"The airport and the trecs referred to lie in
Scott County, "issourl. The City of Cape Girardeau
is in Ceapc Zirardeau County.

"iiay I have jour cninion ze to whether the city ey



Hon. Raymond He. Vogel

condemn an air ecasement sufficlent to maintain
this L0 to 1 glide angle. The City !mows that
it can condemm the roal estate, but does it have
the power to leave the real estate alone and
condemn only an alr space easement so tiat the
trees referred to could either be removed or
topped? I wish only to have your opinion as
to whether the city may remove the trees which
lie 1600 feet from the runway by condermnation
without condamnin§ the real estatc on’ which
these trces grow.

The purpoce of the proposed acgulsition of the desired easement
as fully outlined in your letter, but briefly stated, is the re-
moval of the obstructions or hazards to eir travel to and from the
landing field constituted by the presence of trees located on land
not included within the landing field, end being from 1400 to
2,000 feet from the end of the runway in e direct line with the
runway.

You 11mit your incuiry to the question as to whether or not
the City may condemn an alr space sasement sulficlent to enable 1t
to keep the polnt at which the trees in question arc located clear
of obstructions to air travel to and fromt he landing field and to
provide as rmuch as & [0 to 1 glide angle for aircraft travel to and
from the end of the runwey without condemning the real estate on
wnich the trecs are locatcd or an caserment therein.

Before answoring this question we desirec Ifirst to call your
attention to new Section 15125, found in the Pocket Supplement of
ReSeAe Mo. 1939, the olé Section 15125 having becon recpealed by
the 62nd General hissembly, page 326, Laws Mo. 1953, and a new
section beuaring the same nwnrber having boen enacted in licu thereof.
Said new section 1512T is, in nart, as follows:

"sny county, city or city under specicl
charter shall have the power to accuire
by nurch&se, Property ior an airnort or
Lindine JMleld or accdition thereto, anc 1if
- unable To agrce wlth thc owners on tne
terms thereoi, may ac.uire such aHroperty
by condermation 1n the menner provided
by lew uncer wiaich such county or city is
tuthorized to acoulre reul property ror
miblic »urposes, or 1Ir tiere be no such
law, then in the sare manner as is now
nrovided by law for the condermation of
property by any railroad corporation.
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"The term 'property! as used in this section
shall mean and include any real and personal
property whether privately or publicly owned

or any easement or use therein, including,

but n?t by way of limitetion, # 3 #(Underscoring
ours.

You suggest in your letter that the City has the right to
condemn the real estate on which the trees in question are located.
We are of the opinion that in the light of the above quoted statute
you are undoubtedly right in this conclusion.

However, you apparently draw a distinction between condemnation
of an alr space easement which would enable the City either to top
the trees or remove them from the land, and an easement in the real
estate itself.

VWVie are of the opinion, however, that an casement which would
enable the City to clear the necessary eir space over the land,
now occupled by the trces in question, of obstructions to air
travel to and from the landing field would undoubtedly amount to
an easement 1in the rcel estate on which sald trees are located.

In other words, the air space occupied by the trees, as well as the
trees themselves, constitutec a part of the real ocstate. In thils
connection we quote from Fixel on the Law of Aviation 3rd Gdition,
Section 7, page 55 and 56, some corments which we consider very
enlightening on the subject of the ownership of the space above

the land:

"The maxim that the owner of the land owns the
space above the land to an indefinite height
is no longer of any force.

"An owner of land may be said to own and control
the airspeace over his land to the height of the
alr usable by him either in the way of buildings
or accessories of buildings eastimated and fixed
according to knowledge or experience deduced {rom
usage, co:imon sense, sclentific rules and the
speclal circumstances of the casee In UeSe Ve
Crosby, 66 s. Ct. 1062, the extent the owmer's
right in superadjacent airspace has been stated
ve follows:

"tye have said that the airspece is a public
tishwaye Yet it i1s obvious that 1f the lancowmer
is to have full enjoyment of the land, he must
have exclusive control of the 1'mmediate rcaches
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of the enveloping atmosphere. Otherwise, buildings
could not be erected, treces could not be planted
and even fences could not be run # = %,

landowner owns at least as much of the space above
the ground as he can occupy or use in connection
with the land # # #, The fact that he does not
occupy it in & physical sense-~by the eroction

of buildings and the like is not material.!"

We also quote from the same textbook on Avaition and from
Section 5l ther:of the following which we believe has direct applica=
tion to the question before us:

"Alr traffic rules specifically provide
that except in landing and in teking-off
certain minimum heights must be maintained.
Low altitudes must necessarily be {lown
until an airplane 1s under way or lands,
and such flights at low altitudes resulting
in interference e n exls use
to which the land is put, is outside the
definition of lawful flight and constitutes
B trecspass. This is because such
Interferes with a property right, namel

the enjJoyment ol property by occupantse
(Underscoring ours.)

We are accordingly of the opinion that the alr space occupied
by the trees, mentioned in your opinion recquest, constitutes a
portion of the real cstate and that an easement in sald air space
cannot be condemned apart from the rcal estatc.

However, new Section 15125, R.S.Ae lo. 1939, Pocket Supplement,
page 326, Laws lo. 19..3, supra, provides that a city "shall have the
power to acquire by purchase, property for an airport or landing
fleld # i #and if unabloc to agree with the landowners on ths torms
thoreof, nmay acculre such property by condemnation i i #."

The said sectlon then defines the meaning of the term "property"
as used therein and csays that such ternm "shall mean and include any
rcal and personal property whether privately or publicly owned or
any easement or use thevein, % 3 #." Vie comment that since the
right to clear the space in question of obstructions to air travel
to and {rom the landing field is the right sought to be acquired,
undoubtedly that rig:t so sought will, iP obtained, be acquired
for an airport or landin: field within the meaning of the statute
abovo auoted, anu tnat such acquisition is therefore aut’orizod by

for that purpose iﬂ unaoubceuly property \1t11n the ﬂcaninu o? the

s
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definition of the term "property" in the section.

We are of the further opinion, however, that under the pro-
visions of sald section the Clty of Cape Girardeau may condemn an
easement in the real estate near the landing field of the alrport
for the purpose of clearing and keeping clear of obstructions so
much of sald real estate (which includes the superadjacent air
space) as 1s rcasonably required for the purpose of eliminating
hazards to air traffic to and from gaid landing field.

COCLUSION

We are therefore of the opinion that the cilty of Cape CGirardeau
cannot condemn an ecasement for an air space for the »urpose of
clearing away obstructions to air traffic on land near the landing
field apart fron an easement in the recal estate, but we are further '
of the opinion that an casermont in the recal estate itself for such
purpose may be accuired by the process of condermnation.

We coament thut while the task of describing in the conderma-
tion petition the exact eusement sought to be condermed and the
exact rcal cstatc to be subjected to sald easement may recuire
considerable particularity the matter of specilically what is
included by the necessities incident to the [0 to 1 glide angle,
stipulated by the Civil ..eronautics Commission, neverthelecss,
the right to acgquire such casenent is definitely within the
intendnaent ol the statute above cited.s

Respectfully submitted,
APPROVED?S

. [ o = AT
bx;:-.U-J -.e Wwddirovid

Lissigtant Attorney General

Je Ee Tad
* e il

Attorney

SiAismw



