
INSANE PERSONS: 
REASONABLE NOTICE OF PROCEEDINGS : 
QUESTION OF FACT : 

Mr. J • \: . Thurman 
Prosecuting Attorney 
Jefferson County 
Hill sboro, 1.U;;.souri 

Dear Mr . Thurman: 

June 2, 1950 

Reasonableness of written notice 
of insanity inquiry served upon 
alleged insane person prior to 
hearing as provided by Section 
9336 Mo . R. S. A. 1939, a 
quest ion of fact to be deter­
mined from circumstances of each 
individual case . 

Fl LED 

'51 
This is to acknowledge receipt of your recent request 

for a ler al opinion of this department, thich request reads 
as follows~ 

"...,uite frequently ma t ters arise in this 
county involving sanlty hearin~s which seem to 
require ir.mtediate attention. It is not un­
usual for so.'lleone to tp pear before t he Clorlc 
of t he Probate Court at a late hour at night 
alleging that certain mo.tlbore of their family 
have become violent and insisting that there 
is imoediate necessity ror a sanity ~oaring 
in such cases, It has ~~~n the practice where 
at all pos3ible t 9 handle t hose mat ters 
promptly and in many instances with very litt~e 
n~ ice to the person vho is pr oposed to be con­
f ined . 

"I ~not unmindful of t1e law no i t rela t es 
to notice t o the perso~ c''largod in such in­
stancoo, however I find it rather difficult 
to anpl7 the law in all cases . Apparently 
the courts hold that the notice should be 
r easonable and of course what is reasonable 
notice is to be determi ned fr om t h e circum­
stances . I therefore s hould like to have an 
opinion f ron your office as to WP~t would be 
considered reasonable notice in an i nstance 
involving a nerson who becomes violent rather 
suddenly or at a time which would not seem to 
requi re t he g ivinG of two or three days notice 
before the hearinc is actually held. 

"In the event a complaint shoul d l:. o made 
char ging s omeo>1e wi th l eing violently insane 
and dangerous to himself and the conaunity, 
shoul d such person be arrested and confined in 
jail until at loast two or three days have 



, 
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elapsed in order to justify the question 
of notice under the statute or is it your 
opinion that the J>roba te Court would be 
ju$t1!'ied ln serving auc~1 party with the 
charge and if other atatutory proceeeea 
are followed and the hearing held ~­
mediately would t h ia in your opinion auf­
flee aa reasonable notiee. 

"I shall be very Grateful to you for your 
written opinion in due course." 

Section 9335, l o. R.S.A. 1939, provides for the necessary 
procedure to be followed for the admis sion of the insane poor 
to the atate hospitals for nervous diseases, to which section 
we may refer to later. e assume that you are familiar with 
this procedure and shall not talte the time to discuss thia matter 
.further, 

Section 9336, Mo. R. S .A. 1939. sets out in detail the form 
of notice, the substance, and the service of sace upon the alleged 
insane person a reasonable length of time before the date set for 
the hearing as well as the procedure for the arrest and temporary 
confinement of auch persona pending the hearing against them. We 
shall find it necessary to refer to and to discuss the proviaiona 
of this section in detail hereafter. Said section reada as follows: 

"Thereupon uL~ Clerk shall cause the alleged 
i nsane person to be notified or the proceed­
ing by written notice s t ating the nature of 
~he proceed.ng, time and place w n such pro-

' eeedlnga will be heard by the Court, and that 
Duch person is entitled to be present at said 
hearing and to bo assisted by eounael . Such 
notice shall be signed by the Clerk under the 
seal of the Cour t and served in person on the 
alleged insane person a reasonable time before 
the date set for aueh hearing; Provided, how­
over, if the affidavit filed in compliance 
with Section 9335 of this act states that the 
alleged insane person is 10 der nged as to en­
danger himself or others or would be dangerous 
to the safety of the community by being at 
large and is not boin~ confined' or restrained, 
the Judge or Olerk ot the / robate Court may 
issue a warrant authorizing tho sheriff to ap-
·prehend such alleged inaane person and confine 
htm or her in soma suitable ? lace for such time 
as may be necessary to carry to a determination 
the proceedi n s to inquire into the condition of 
the aaid alle~ ed inaane person and may, if in 
tho opinion of the judge issuing the warrant it 
is necessary, authorize one or more assiatanta 
to be employed. Said warrant shall bo sub­
stantially 1n the following form : 

• 
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arrant 

State of 1s~our1 ) 
) as. 

County of • • ••••• ) 

The State of i asouri, to ••••• ••• •••• • 
WH .RF~S , it ap~ea ·~ that proceedings 

have been instituted for inquisition into 
the sanit; of ••• •• ••• • anC. it a) pGars to 
t 'Je satlsfaet1on of the undersigned that 
the aai d alleged insane person ia so de­
ra~~ed as to endanger himself or others 
and would be dan"erous to the safety of 
t~e eo~unity by boing at larce , you are, 
therefore, eo~~anded forthwith to arrest 
said person and confine hio in so~e suit­
able place until the proceedings herein 
instituted ·have been deterulned, and you 
are \ authorized to take to your aid ••••• 
assistants, if deemed necessary bt you. 
After executing t his warrant make return 
thereof to the office of the probate 
clerk. 

Witness my hand this •••• day of • • • • , 19 ••• 
Judgo of tho Probate Court . 

"The clerk shall also issue subpoena s for 
the persona na~ed as witnes3ea and such other 
peraons as he may t hink proper, commanding 
them t o IP pear before the probate court on the 
day set fort he ':tearing, to testify concerning 
facta aet !"ort11 in the aaid s t atement . Sub­
poenas ~ay also be issued for wi tnesses in 
behalf of the alleged insane person. " 

It appears that your inquiry is summarized in the following 
sentence. in your letter: 

"I t herefore should like t o have an opinion fron 
your office as t o what would be considered reason­
able notice in an instance involving a person who 
becomes violent r a t her suddenly or at a time which 
would not seem t o require t he r iving of two or 
three days notice before the hearing is actually 
held . " / 

While t he request relates prtmarily as to what might be con­
sidered as reasonable not ice t o the alleged insane person, yet 
fro~ readi ng an earliGr portion or your letter it appeara to have 
been the practlee in your county in eases of this nature to give 
very little .1otiee t :> the person whose aan i ty is to be inquired 
into at such hearing and that little aicnificanee baa been attached 
to the giving or t he notices . We feel that a co~plete d1acuaaion 
of the matter of the inquiry cannot be had wi thout some reference 
her etn as to what eonatitutea proper notice and service of aame up­
on the a l leged insane person. 
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It is our opinion that the i1nportance of t he issuance 
of pr opor notice and service of same upon auch person a 
reasonable lencth of time before the ~earlne as provided by 
law cannot be overem~hasized. In this connection we desire 
t o call your attention to a fow Ltissour1 decisions in which 
we believe our position in this matter ia fully sustained. 

In the case of J ohnson va . Hodgon, 251 s •. l . c . 132, 
the court said: · 

"i:· of~ * In cases or this character , i n which 
it is Dought to de~rive a citizen of his 
11bort, or propertj or both, it is essential 
to t he court' s jurisdiction in the premises 
t hat the mandatorJ requirements of the l aw 
be fully complied with. kn inquiry into one's 
sanity is ·a proceedin{, ·in invitUlll, and of the 
gravest character; and t~e law regulatea with 
no l ittle precision the jurisdiet1onal st6ps 

to be taken t herein. rlotice thereof to the 
alleged insane person is not to be classed with 
not1e6a of uere incidental s t eps in a procoodtns 
dal.J instituted and \7heroin the court :1as ac­
t ulred jurisdict ion, Tho 'tilinu ar a proper in­
formation and the sorvico of notice thereof in 
a ccordance with t ho mandatory teros of the 
s tatute a~e jurisdictional . I n t his ease tho 
infor;;1ation ia not assailed. But it clear l y 
appears t nat t he notice served upon relator 
failed to cooply with the statutory require- · 
menta and therefore was, in law, no notice; 
and that consequently the probate cour t of 
St . r,ou!s county, presided over by resnondent, 
acquired no jurisdiction whatsoever to adjudge 
relator insane and to anpoint a guardian for 
his person and estate . ~i- <:· u 

In t he case of Boatmen ' s UQ.t ional i3ank of St. Lo'u i s vs . 
urdeman et al ., 127 s~w. {2d) 438, it was ~eld that t he reqUire­

ment t hat written' notice mus t be served on a person whose sanity 
is the subject of inquiry i a jurisdictional and cannot be waived 
by authorizing an attorney to appear for hi m. See alae State ex 
rol. Terry vs. Holtk~p, 51 s.~ .. (2d) l ) • 

• From these ·dec1sions it appears that t he proper written 
notice required to be s erved under the 'statute ia mandatory and 
t~t without pr oper notice. as provided by what L S now Section 
9336, aupra, t he court acqui1•es no jurisdiction ot t he peraon and 
cannot legallJ adjud e hb insune, appoint a guardian of hi a per­
son and curator of his estate, or coouit him to one of the state 
hospitals for t reatreent and that in such instance t he entire pro­
ceeding is void. 
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Said Section 9336. provide s wha t t he no tice shall contain. 
by whom issued and t hat it shall be served upon the a l losed i n ­
sane person a reasonable ttae before t he dat e set for the hear­
ing. It is noted that t he section makes no exception with ref­
erence to t he service of t he notice where a person has become 
so deranged th- t he is likely to lnfli ot death or g reat bodily harm 
upon himself or other~ of the cocmunity if he were allowed to run 
at large unrostrained. The s ame notice and service on such per­
s ons al.le ged to be violently insane in required as in the in-
stance of persons who aro alleged to be insane but of not such violent 
characteristics. 

In those i nstances i n wh1c~ tno affi davit required by 
Sec"j:;i on 9335. states that t ho n.llogoe i nanne person i s ao deranged 
as to endancer himself or others of t ho community by being at 
large. Sec tion 9336 pr ovides t at t ho judge or the clerk of t~A 
J>robato Court ma:r issue a warrant authorizing the sheriff of 
auoh county to arrest t he alleged insane pe~son and confine him 
in aotne suitable r lace te.rnoorarily pending the inquiry and deter­
mination of hi s ~ental co~dition. Tl e form of t he warrant pro­
vided by said section is set out in detai l . and should bo followed 
in all casos whore it is neceo3ary to confine tho alleged insane 
person in ardor t o keep him from doing violence to himself or 
other nersons. 

It ls t herefore our t liought that under no circa~stsnces can 
the proper notice and ~ ;a service upon sueh person be dispensed 
with, bl.;lt since none of' .. he s t atutos re!'orred t o, nor my c.ourt 
decisions in t ills state def'ine the term "reasonable time," with 
roferonce to what lon~th of time the notice must be served upon 
aucl). ?Orson pr-or t o t he sanlt.Y hearing• we shall decline to 
stato that a notice served a certai n number of daya before the 
hearing willt be reasonable , nnd suff'iclent under t '1e law. As 
indicated 10 JOur letter t lw reaeonablenesaof t he notice i a a 
question of .fact and will \t ary with the circumstar..ces ·or each 
parti cular caDe. However, it appoar3 that as close m approxi­
mation to the meaning of the above torma that we have been able 
t o discover i s found in t he ca3e of Sterllns ~g. Co. vs . Ho~. 
49 !Iobraska 618, in which it-was neld: 

"A reasonabl e t · e • wi thin tho meaning or t he 
r ule thAt notice must be sorved a r oanonable 
t• o before t ne heari ng, means auch time that 
t ho party notified will have ample t ime to 
pr epare h sel!" • and be able to be present at 
the t~e and place set f or the hearing . " 

~lli le we have no M!ssourl decisions which declare what length 
ot tice is considered to be ~easo~ble f or t he issuance and ser­
vice of notice upon the allO ged ineane person in cases of thia 
kind. e do have a few decisions of a negative character, w~ieh 
declare that t he alleGed insane peroon was not given reasonable 
notice under t he circumstances. 
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In tho case of Ex parte Trant, 175 s.w. (2d) l .c. 163, the 
court sa~d: · 

HFron the admitt~d and undisputed £acts, it 
soet.l.s clear t"l.Elt .. 'JOt1t1oner was not ,served 

/ 
with writton notice 'a reasonable time be­
fore the date set for such ' honrlnc.• In 
State ex rel~ Tert>y v. Holtka!11p, · 
sunra (330 Uo . 608, 51 s. w. (2d) 18), in 
discussing a eirnilar nroviaion in a statute 
relating to ins~nity hearings !n the probate 
court, the supre::ao court said: . 'Thus section 
~50 (Uo. n.s.A. Soc . q~9 ) requiroo t~t a · 
written notico atatinc t~e nature of t~e pro­
coedin~ aigned b Y the judo shall be served 
in person on tho alle3ed insane person a reason­
able time before the date sot ror such hearin~. 
~:- ~-. ~:- Certainly a reasonablo t1!lle "before t~1e 
date" set for the hearing would not be notice 
to""ippear on the name da:- the notice was served.' 

"To like effoct is tho rulin~ of t his court in·Ex 
parto Mctnurhli!:, 105 s.w. (2d) 10~0 . ·::· ~~", 

" V;~ hold t i1s. t tho notice given in t:J.is case was 
not sorvod 'a reasonable time before tb.e da t<; 
set ror such hearin~•; ,~~d as it did not compl~ 
wl th tho s ta tutc 1 t was, in legal ef:Ce.et , no 
notice, aqd tho order co~itt1ng petitioner to 
the stnte hospital V1as and is 1noffective. 1 

, 

In the caso of State ex rol • .rorry vs. Holtkamp, 51 s.w. 
(2d) 13, 1t ons hold t~t a notice 1n an insanit7 hearinr to the 
allogod iticompetont to a ppear Deco~ber 4, hold not to authori ze 
hearing and adjudication on N~ver.mor 27th, the dny on whic~ the 
notice was served. -

In the ease of Holthaus ve. Holtcamp , 277 s.w. 607 , it appears 
that t '1.e notice served upon the alleged insane pa re">n th.t-ee daJ'll 
prior t o t~o 1naan1ty 1nqulry aca~nst h m was regarded as sufficient 

or reasonable notico. llo~ever, the co~t hold tl~t t~ reasonable­
ness of t:'le notice could not be determinE'>d in a uroh1bi tion pro­
ceeding as the case at bar. This ie the only ttiarour1 case we have 
been able to find 1n uhi'ch the service of the notice a certain 
number of days before t ho hearing was hold sufficient but £or the 
reason8 stated in the opinion it doGs not a~pcar that the court 
intended to say that a notice served threo d~ye {or any otber 
specified nmnbcr of days) nrior to t~c hearing would be sufficient 
to constitute reasonable notice. 

It is t horoforo our c -:.nclueion that tho written notice to be 
served upon tho allerod insane person is not required by the 
statutes or any ·court decision& to be served a specified number of 
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days l.i advance ot. the date net for tho hearing, in order to 
consti tute reasonable notice of such hear1ng. It appears 
tha t what would .or would not constitute reasonable not ice is 1n 
reality a question of fact to be determined from the circumatancea 
of each articular case. The c1rcumatances in each individual 

' case may vary so idely from t' o cira~~stancea in every other case, 
it ia felt that t legislature and the courts have wisely re­
frained from fixing an arbi traru r ulo a.a to what shall conatttute 
reasonable notice ~ all cases of this k ind L~d not being aided 
by statutory authority or court decisions cl arifying t he meaning 
or reasonable notico, ~t lo impossibl e for us to attempt a definition 
of t~~ te~m nt this tlmo . 

C )'7CLJS!OU . 
It i s therefor e the opinlon of thi3 depar tment t hat the written 

notice ~equlred under the provisions of Section 9336, ~o . R.S.A. 
1939, must bo served upon an allogod i nsane person a reasonable 
length of time boforc the date sot for an inaan!ty inquiry against 
hin regardless o:t the physical or nental condition of such peraon 
at the t ime of t he s ervice of the notice. That such statutory 
requi.o~ont as to notice is manda tory, and b~ing jurisdictional 
cannot bo waived by the alloced insane person or h1s attorney. 
~nat in tho absence of statutory provisions requiring notice to 
be served upon the alleged inaane per son ~ specifled period of 
ttme pri or to the L~ann1ty inquiry 1n order to constitute reaaon­
ablo notice of sai d hearinG to such person, it ie our further 
opinion that t . rensonablenoaa or. ~~eaaonableness of auch notice 
1a a question of fact to be determined £rom the circumatancea ot 
each 1ndiv1dual case. 

APPROVED: 

Attorney General 

PNC:nm 

Respectfully eubmltted, 
/ 

PAUL N. CHITWOOD, 
Assistant Attorney General 


