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Division of .Health autberized to provide 
educational instruction tor·children patients 
in tuberculosis hospital at Mt. Vernon; 
school district to provide special classes 
for crippled children it ten or more are 
found in district. 

April 12, 1950 

Honorable George A. Spencer 
issouri House o£ Representatives 

s tate Capitol Building 

Fl LE D 

~~ J efferson City, Missouri 

Dear Sir: 

Your letter at hand. requesting an oplnion of this 
department, .which rea ds as follows: 

"It has been called to my attention t hat 
the children kept at r t . Vernon, the 
crippled children at the hospital here 
in Columbia and t he ch ildren in the 
~losser Home in Marshall have no ~ublic 
education provided for t hem. 

"I have checked Senate Co~l ttee Sub- / 
stitute for House Bill No . · 126 , and I 
am wondering if t hat bill would permit 
public funds to be used for t~is pur­
pose . Have you written an opinion on 
this ma tter'l 

"I would also like to know who should 
pay for t his edubation if t he above 
l-Jouse Bill does not cover t his -,atter • 
It is my understanding tha t all children 
of school a ge should be provided public 
education and it appears t hat there are 
three eroups here t ha t are not receiving 
it, and I would like to ~ow why they 
are not receivin~ it from a legal stand­
point, and in your opinion why t hey arc 
not receivinc it . 

"It appears t hat this would be a problem 
t hat should como under the Department of 

· Special r;ducation, wh ich shoul d provide 
public educat ion for these three .croups 
of children. " 
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Honorable George A. Spencer 

The State of Missouri .in its organic l aw has lone recognized 
the i :!lportanee of providinG free public education for ch ildren. 
Section l , 1 rticle IX of the Constitution of 194-5, provides: 

n.-. genorc...l diffusion of kno\vlod~e an.d in-
tellieence being essential to tho preser-
vation of t h e rlehts a .i.'ld liberties or· the 
peopl e , the [ oneral asse .. 1bl y shall es-
tablish and maintain free public schools 
for the cr atu1tous instruction of all 
persons in t h is state within aces not 1n 
excess of twenty-one years as proscribed 
by law. Separate schoqls shall be pro• 
vided f or white nnd colored children, 
except i n eases otherwise provided for 
by law. " • 

The above section is substantially tho same as Section 1, 
Article XI of the Constitut ion of 1875. 

The mandate of the above- quoted section of our Constitution 
lodges the responsibil ity with t he G-eneral Asse:tbly to establish 
and maintain free public sc ~ools for the instruction of a ll per­
sons in the state up to twenty-one years., as prescribed by law. 
we believe tha t the Legislature ~as complied with the Cons titution 
by establishing free public schools for the c;ratuitous instruction 
of the children within the state , which may be attended by de­
fective children as well as normal ch ildren, if they are abl e to 
so attend. 

The type o·f incapacitated ch ildren referred to in your 
letter arc those affl icted with tuberculosis who are hospitalized 
a t the sanatoriu::~. at : t . Vernon and the crippled children in the 
hospital at Columbia o.nd i n the Blosser Homo at .1arshall. 

Regardinc the ch ildren at r~t . ver non, the Lor islature has 
endeavored to provide for t heir education by the recent enact­
r.tcnt of Ifouse Bill rto. 2011 enacted by the 65th General ttsae"!lbly 
and approved Auwuat 3, 1949, and now i ncorporated as Sections 
1040.5. 2 and 1040.5. 3, Mo. R. S . A. . 

Section 10405. 2 provides: 

"The Division of Health of the Department 
of Public Health and ,1el faro is hereby 
authorized to provide for tho teaeh inc 
and traininG of ch ildren who are resident 
patients confined in the State Trachoma 
Hospital at Rolla and tho 1'1saouri 
TUberculosis Sanatoriu'll at l•t . vernon by 
empl oyinc certified teachers a~1d i nstruc­
tors and purchasin, equipncnt from any 
moneys appropriated for that purpose . " 
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Honorabl e ·George A. Spencer 

Section 10405.3 provides : 

"The County Superintendent of Schools in 
counties where such hospitals are· located 
shall establish standards, supervise 
training, and certify credits in the same 
manner a s for children in organized school 
districts . " 

Under tho provisions of tho above- quoted act the Division 
of Health of the Department of Public rrealth and 1ielfare is 

authorized to provide for the teaching and training of the 
children patients in the sanatorium at u t . Vernon and pay for 
same out of money appropriated for t hat purpose . The County 
Superintendent of Schools of Lawrence County, t he county in 
which Mt . Vernon is located, is required to establish the 
standards, supervise training and certify credits for such 
children receiving ~nstruction at the sanatorium in the s~e 
manner as for children in organized school districts . 

·. \ 

Consequently, it appears that the Legislature has enacted 
specific l egislation to provide for t he education of the children 
in the sanatorium at It . vernon. 

RegardinL the cr ippled children in the hospital at Col~bia 
and in the Bl osser Home at r.arshall, we find no specific statute 
providing for their instruction as we did for the children who 
are resident pati ents at Mt . Vernon . However, ~ith r eference 
to certain t~ of defective children, Section 10351, Laws of 
Missour~, 1947 1 Vol. II , page 384, provides : 

" .fuenever in any school district there shall 
be found children between the ages of 6 and 
20 years who a re physically handicapped, in­
cluding the blind or parti a lly seeing , the 
deaf or hard of hearinB, the crippled and 
t he mentall y deficient or mentally retarded, 
but who are capable of instruction, but ye t 
wl1o cL~ot be safely and adequately educated 
in the public schools with normal ch ildren, 
t he board of education or board of directors 
or-tlie dls~ict mjl proVIde atpropriate iri­
S£ruc:Eion. Iri spec al classes or such chiT- · 
dren, and WEen provision Is made ~sucn­
special classes and instruction, shal l pro­
vide transportation to and from school for 
such of said children as cannot otherwise 
attend such school. Instruction, which i s 
adapted to the varying physical and mental 
capacities and handicaps of t he chil dren 
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Honorable George A. Spencer 

must be provided for such children in 
accord~nce with rc ulations prescri9ed by 
tho st ..... te co.Jrnissionor o£ education: Pro­
vided, however, when any of the children 
named herein cannot econonically, safely or 
conveniG~tly attend classes, the board of 
education or board of directors-or the -­
school dl8trict mtl~rovlde a properry 
qualified and cer f ed tutor, Instructor, 
or home teacner for the purpose of . 1n­
~rUC£inL such children. Five hours of 
such tutoring or instruction 1n the homes 
of the children shall be considered to 
equal one week•s school work per pupil. 
It shall be the duty of the board of 
education or the board of directors in 
each school district to ascertain annually 
the number of children of its district who 
belong to any of the above types . " 

(Emphasis ours , ) 

The above section in its reference and application to de­
fective children includes the category of crippled 'children, a s 
referred to in your letter. 

In reading the above- quoted statute, and particularly the 
underscored language, it appears that the educational instruc­
tion of the defective childr·en refe~red to therein is a dis­
cretionary ~tter with the school districts in which such children 
are found . Thus , the statute reads that "the board ·of educa tion 
or board of directors of tho school district may provide" ap­
propriate instruction in the nature of special classes or home 
instruction, depending upon tho circumstances of the children. 
The word "may" as used in the statute denotes a permissive or 
directory application rather than being mandatory insofar as the 
school districts furnishing instruction are concerned. 

In applying the rules of statutory construction, t he use 
o£ the term "may" in a statute· in its ordinary sense means that 
which is permissive or directory and not mandatory. s tate ex r el . 
Coleman v . Blair, 151 S . W. 148 , 245 no . 680; Lansdown v. Faris, 
C. C. A. t~o ., 66 Fed. (2d) 939; Volume 26 , Jords and Phrases, 
Perm. Ld . page 774, et seq. In the case of State v. Mor gan, 
112 so . 8~5 , 147 ~iss . 121, there was involved a sta tute author­
izing county school boards i n certa in occasions to create rural 
school districts . The word "may" was used in the sta tute re­
l a ting to the school boa rd exercising its authority; and the 
court hel d t hat lt was used in a discretionary and not a manda­
tory sense and that where t he school board refused to create a 
rural district it could not be compelled to do so by mandamus. 
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Honorable George ~ . Spencer 

However, in considering~he question at hand it is n 
pr~ duty to ascertain L 1d &ive erfeot to tho lawmaker's 
intent . Kansas City v . J . I . Case ThreshinG Machine Co . , 87 
S. ll . l2d) 195 337 J~o . 913; ~feyerine v . Miller, .51 s .w. \2d) 
65, 330 Mo . 8A5; Union Electric Company v . 'f4orris (Sup . ), 222 
s.w. (2d} 767 , We further snould construe all statutes to­
gether which are\ applicable to the subjeet ihvolved and har­
monize them. State v. Naylor, 40 s.w. (2d) 1079, 328 Uo . 335. 

With these rules in mind attention is directed to Section 
10355, Laws of Missouri, 1947, Vol. II, page 385, which, with 
Section 10351, supra , and other sections, was enacted by the 
passage of Senate Committee Substitute !'or House Bill No . 126, 
referred to in your letter. Section 10355 provides: 

"School districts shall establish special 
classes when there are ten or· .more ch ildren, 
who nre so retarded as ~o be incapable of 
receivinG proper benefit from the instruc­
tion in the regular grades , and shall re­
ceive state aid as provided in Section 
10353. " (Emphasis ours . ) 

It appears that the la1 euage of the above statute is man­
datory in its meaning, for the use of the word "shnll" in its 
ordinary sense indicates a mandatory statute, State ex rel. 
Stevens v . Wurdeman, 21}6 s.w. 189, 295 Mo. 5o6 • . 

Section 10355 1n its reference to children who are to 
benefit from its provisions names those "who are so retarded 
as to be incapable of receiving proper benefit from the tn­
struction in the regular grades , " and we believe t hat its 
application would be directed to those types of defective 
children na"'led in the other sections of the act who are 
physically or ~entally retarded. 

It is apparent in reading the sections herein cited, ns 
well as the others contained in Senate Co~ittee Substitute for 
House . Bill Uo . 126, Laws of ~issouri , 1947, Vol . I I, paces 383, 
et seq., that the Legislature has recqr,nized the proble~ of 
providing educational instruction for defective children. 

It is t horeroro our view of tho matter t ho.t tho Legislature 
has l eft the education of certain de£ective children within the 
discretion of tho school district wherein such children are 
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Honorable Georee A. Spencer 

found , but with definite limitations. And, vhare within a 
school district there are found ten or more children who are 
so retarded as to be incapable of receiving benefit from the 
instruction given in the regular grades but are able to at­
tend special classes, then such district shall establ ish 
special classes for the purpose of instructing such chil dren. 
The Legislature has further recogni~ed the finanei~l burden 
that would be incurred by school districts in providing 
special classes for defective children and haa therefore pro• 
vided state aid for such districts in the manner set out 1n 
Section 10353 of the act • 

In view of the foregoing it is our thought that the 
education of crippled children now 1n the institutions t o 
which you refer in your letter would fall within the provis!o~s 

.of the act hore1n cited and contained in the Laws of Missouri, 
1947, Vol. II , pages 383, ot seq. 

CONCLUSION. 

In the premises , it is t he opL~ion of this office that 
the Division of Health of the Depnr~~ent .of Public Health and 
Welfare is authorize~ to provide for tho teaching and training 
of children who are resid~nt patients confined in the Missouri 
TUberculosis Sanatorium at Mt . vernon by employing certified 
teachers w1d instructors and providing t he necessary equipment, 
the cost of which to be paid out of moneys appropriated for 
that purpose. It is our rurther opinion that if there are ten 
or more crippled children in the hospit£1 at Columbia and in 

· · the Blosser Homo at J.tarehall who are able to attend spocial 
classes yet are incapable of receiving proper benefit from the 
instruction 1n the regular grades, t hen the school districts 
in which such children are found shall establ ish special 
classes for tho instruction of such children. 

PPROVED: 

RFT:m'l. 

Respectfully submitted, 

RIC ITfRD F. THO'PSON 
J asistant Attorney General 
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