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) Information drawn in langu go bf.Sect on.

) Llfs6, R. S. Mo. 1939, charging larceny of .

) money in excess of$30, will support conv1c—‘

) tion thereunder, if only special rather.

) than general ownership of property is proved.

I property subject to larceny be-located
1n & place properly d651gnated ag a dwelling

S . N e, _the. charged may be laid under Section .

! ‘ _March i %

INDICTMENT AND INFORMATION

h459, R. S. Missourl, 1939,

Honorable Hdward W. Speiser
Prosecuting Attorney
Chariton County

Keyte Bville ’ ‘Mls souri
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Dear Sira

/. The followlng opinion 1s in answer to your recent requasb,
reading as follows: :

"I would like to have your oplnion on the -
following matter,

"During the month of October, 19&9. gold
coins having a face value of approximately
$1500.00 were stolen by the defendant from
a dwelling located in this county. The
evidence shows that these gold coins, con-
sisting of $5.00, $10.00 and $20.00 denomi=-
nations, had been ascumulated by Mr. end
Mrs. John Taylor, now deceased, during
their lifetime and were concealed in the
basement of thelr home in this county.

Theéy both died inteatate, leaving as their
helrs three children., Immediately after

the death.of the survivor, NMrs. Taylor,

the e¢hildren mede & search about the
premises for the gold, but were unable to
locate.1t. In October, 1949, the defendant,
with sgveral other worlmen; was engaged to
make some repalrs in the basement. "It

seems that a wall of the basement had caved
in and needed reatoqﬁng. This defendant,

in the process of carrying out the debris
from the basement, discovered about $1500.00
in gold coins, which prelumedly are the same
gold coins accumilated and hidden by the
parents. The defendant converted the coins
to his own use and later disposed of them
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by sale to unidentified parties, except for &
few single colns which were sold to certain lmown

‘that 1t belonged to the said Teylor c¢hlldren..

Vﬁjﬂg.

Rdward W.78p91§er,"

parties, Defendant admits taking the gold colns

and disposing of them, c¢laiming he sold the bulk
of it for $1000,00. He delivered the $1000.00 %o
the Missourli State Highway Patrol, stating to them

"on the basis of this information a c¢harge of grand
lareeny wes flled, and at the present time, defen-
dent 1s under a $1000,00 bond for hls appearance
for arraignment in Giroult Court on February 9.
After full consideration of this case end after
consulting the Federal lawg deallng with gold coins,

1t appears that perhaps ownsrship of this gold

cannot be slleged to be in these children, but that
ownershlp was in the United gtates Government at

- the time of the taking of the gold. Under thils
. statement of facts, assuming that the corpus -

delicto can be established, is there a basis for
& charge of grand larceny from the children of
Mr, and Mrs. John Taylor, or perhaps should the

- Informetion state that 1t was the property of

the United States Government, or further still,

- ghould ths indlotment state that the owners of

the property are unknownt Of course, if 1t had

-been any other personal preperty there would be

no question but that the property taken belonged
to the Taylor children, but since the property
taken was gold coins, then whom should we allege
a8 having ownership? T “ L

. . ! . Lo . s
- "I am enclosing & eopy of the information I have

filed. I would appreciate it if your office would

redraft the information so thet 1t would contalin

the properly stated charge, 1f the present informa~
tion does not properly atate the charge. This
case 1s set for trial March 16, therefors, I would
particularly like to have your opinion not later

‘than March 1, if at ell possible," S~

Under the facts submitted in your opinion reguest the evldénee,
will clearly esteblish & larceny of over thirty dollars, and hence
the information may be drawn in the lsnguage of Sectlon l)i56, R. 8.

Missouri,

1939, end no allegation need be made that the larceny was

from a dwelling house. In the case of State v. Martin, 208 S.w. (24)
203, 357 Mo. 368, the Supreme Court of Missourl declded this point
in the following lenguage found at 357 Mo. 368, 1. c. 372:

" % % # The Informetion here is based on Ssction
4456, which does require stolen personal .
property, outaslde of llvestock, to be of & -

.2,
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‘. Honorable Edward W. Spelser

. minimum value of #36. to constitute the
erime of grand larceny. A dwalling‘houso
haa nothing to do with ﬁhe cage.".

%eation 39&3, R. S. Misaauri. 1939, provides as follewst

- "Mfhen any offense shall be committed

upon or in relatlion to any property

belonging to several partners or ownqrs, X
.the indictment or information for such B

offense shall be deemed sufflofent 1if

1t allege such property to belong to &ny

‘one or more of such partnora or ownera; ’

witheut naming all of them,"

g For the purpoae of drafting ‘the information in the case at
hand it is not neceasary to determine that the United States
Government 1s the general owner of the property which was the

- subject of the larceny. It is enough for us to estsblish a
special ownership in nemed parties as against the person commlite
ting the larceny. 1In State v. Lackey, 132 S.W. 602, 230 Mo. 707,
the suprgma Court of Missouri upoke as follows at 230 Mo. 707, .
-1- co 71 H v

- "As atated in the preeeding'excerpt from

P Greenleaf, the ownership necessary to
support & charge of larceny may be
elther general or special and the possession
of such owner may be actual or constructive.
If the property stolen is in the actual
possesgion of a person other than the general
owner, the latter has a constructive posses=
sion, and the ownership in such case mey be
properly alieged and proven either in .the
speclal owner, having the aotual possession,
or in the general owner having a construc-
tive pensesaion by reasson of such ownership."

The principle enuncieted in State v. Lackey, supra, weg re~
stated in State v, Niscoletti, 34y Mo. 86, 125 8.W. (2d) 33. The
purpose behind the requirement that awnership, of property which o
hag been the sub ject of larceny, must be alleged in the inrormatiou, '
is c¢learly stated 1n the following language found in Stete Ve
Flowers and Jones, 278 s.w. 1040, 311 Mo. 510, 1. c. 5181

" % % & while it 1s essential to a ch&rga of
" larceny that the ownership of property stolen
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mist be averred, this requiroment is made,
- as above stated, in order that it may be
shown that such owneranip was in another
than the thief} the exact title, there«
fore, of the property stolen is of no
concern 4o the latbter in making hils defense
and proof of same need not be of the ecogent
charactev to sustain a convictlion."
/ .
. Section 3951, R. S. Missouri, 1939, a curative statute in ocur .
criminal code; provides as followsy

"Whenever on the trial of any felony or
misdemesanor, there shall appear to be
any variance between the statement in
- the indietment or information and the
evidence offered in proof thereof, in
the christlian name or surname, or both
- ehrlstlian name or surneame, or other de-
scription whatsoever, or any person
whomsoever therein named as or described,
or in the ownership of any property
namad or deseribed therein, such
variance shall not be deemed grounds
for en acquittal of the defendant, unless
the court before which the trial shall be
had shall find that such variancs is
materisal to the merits of the cese and
prejudioial to the defenae of the
defendent .Y

The opinion request does not discleose that the estates of Mr. John
Taylor, or hig wife, are in the process of administration. If such
faet is the case, ownership of the stolen property should be alleged
to be in thelr acting administrators or executors, Otherwise,
ownership may be alleged to be in named persons, their heire-atelaw,
. devisees or loegatees. .

In determining what lenguage should be used in the information
cherging larceny of money, the Supremse Court of Missourl, in State
v. Darby, 165 8,w. (2d) 19, held an information good under SGceion

156, R. 8. Missouri, 1939, which merely described the money as
Three Hundred Dollars in good and lawful curreney of the United
States of America." _

" We submit the followlng suggested form of information, omltting
caption and oath, to be used under the facta atated in your epinion

;.)4_.'.
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requoau, 1f you dec{@a to charge the offanse under s«ation hhSé.
R- 3. Miazouri, 1939: . _

wEdward W 8peiseny Pr@aeauting Attornmey ..
" within and for the County of Chariton, State
of Missourl, on his oath of offics informs
‘the Court that Hubert Anspaugh, on or about
the . day of Oetober, 1949, In the County
 of Cheriton and State of Missouri, did then
~ end there wilfully, unlawfully and feloniously,
~ ateal, take and carrg away Fifteen Hundred
bollars in good and lawful gold coin of the
United §tates of America, the joint property
of C. W. Taylor, D. A Taylor and Certrude
Thorne, then and there being, contrary to the
form of the statute in such oases made and
‘provided and against the peace and dignity"*
of the state of M¥lsaourl,

f8ince receiving your opinion request this office has communie
cated with you by telephone and you have supplemented the rfacts
appearing in the opinion request by informing us that the house
from which the money wes taken was, &t the time of such taking,

- the actual dwelling house of C. §. Taylor. Thils additional fact

will enable us to broaden the ‘scope of our oplnion. :

) " 8inde G. We Taylor wes reaiding in the dwelling house &at the
time the money was taken, we now will discuss the alternative
procedure which is available to you under Section I}59, R. S.
Missouri, 1939, which reads as follows: ,

wir any larceny be. committed in a dwell~ -
ing house, or in any boat or vessel, or
in eny railroad car, or strest car or
Interurban car, or by stealing from
the person, if the value of the property
- taken is thirty dollars or upwards,
‘the offender shall be punished by
imprisonment in the psnitentiary not
exceeding geven years '

In the case of State v. Flowers and Jones, 278 s.W. 1040, 311

Mo. 510, the ‘Supreme Court of Mismourli was passing on the sufficlency
of evidence to sustain a charge of larceny from & dwelling house

# G
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under Section 3315; R. 8, Missouri, 1919, now Section 4459, R. S.
Missourié 1939. The following lariguage wes used at 311 Mo. 510,
1. Co 513 - ‘ ' o

" % % # In whatever place, therefore,
it may be located at the time it is astolen,
1f such place can properly be designated
a dwelling house, the offense of a lar~
- ceny therein 1s commltted, as defined
T 'in the statutes under which the informae
~ tion was drawn, # # W ‘ '

‘In preparing your information under Section 4459, R. 8. Missourl,
1939, ownership of the property should be alleged to be in C. W. Taylor,
D. A, Taylor and Gertrude Thorne, and the dwelling house should be -
reforred to as the dwelling house of C. W. Taylor. _

CONCLUSION

It is the opinion of this office that an informetion alleging
larceny of money deseribed as gold coiln of the United States of
America of a value in excesas of thirty dollars, under Section
4456, R. 8. Missouri, 1939, is sufficient if phrased in the _
language of the statute; and that awn allegation of ownership of
such property which proves to be spscial in character is sufficient
to sustain a conviction obtalned thereon. If property which is the
sub ject of larceny 1s located in a place which can properly be desligna=-

ted as & dwelling house, such lareeny may be charged under Section
‘ 14-}4.59. Re Se Miﬂs@uri.719390 ' ' . o

“-Raapectfully submitted,

/

' - JULIAW L. O'MALLEY
. APPROVED: _ Assistant Attorney Genoral

F.E. TATLOR
Attorney Cey
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