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;“BBA§§H BANKINg:  Thel g by
B TR e aaeﬁb ‘for the Dank; from the borrowers and’made "
-a bank, some notes made to the other corporation and deliv,‘;
ered to the bank without the endorsement of the other cor=
poration, and servicing of all such notes, ih a city other
- than the home city of the bank ‘and in a building other than
the banking house of the bank 1in its home city, constltute
branch banking on the part of " the bank R

Honorable Harry G, Shaffner

ng”of }oans, taklng

June 15, 1950

P‘jL E'D (»// 3//&@

Commissioner of Finance
Department of Business and Administratlon
Jefforson City. Missourl

‘Dear Commi&sxoner ohaffner:

Your 1etter requesting the op:.nion of this De=-

partment on whether the progsedings and acts of a bank
chartered by the laws of Missouri as described in the

. letter constitute branch banking, has been received.
Your letteﬂ statesy -

“Parties owning control in a state
chartered bank have formed a‘'safe |,

deposit company which is understood

to have been incorporated by the

Secretary of State of Missouri, This®
‘company makes loans at an office locat-
‘ed some thirty miles from the bank, in

othsr words, out of the banking quarters.-

"persons borrowing money at the office -
rof the safe deposit company sign notes

which are payable to the safe deposilt
company. Advances to the borrower are
drawn against funds of the lender on
deposit at the bank.

"Such loane then are turned to the bank,
some of which are endorsed, others not
endorsed. The gafe deposit company keeps

“a dual set of books, in which case they

make collection on those loans sold and
remit to the bank in thoe amount collect- L
ed.

"We submit & copy of an agreement furnishe
ed by the bank and the safe deposit corporaw
tion in.,conjunetion with the establishing of
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and the servieing of all notes which
originete in the safe deposit compaeny.
There is also submitted a copy of the -
remarke made by the examiner who exe
© amined the bank' in questlion so that
.. .you may pet his vieéwpoint of such transe
- 'actlons, . T ' -

‘"Can any of this procedure be considered
branch banking?"

~ Together with your letter, documents, as informative

- metter desceriptive of the activities of the bank observed and
recited by an Examiner of your Division, and Exaeminers for the
Federal Deposit Insurance Corporation, have been transmltted

to us for reference and conslderations There i1s also tranas .
mitted with the named documents a copy of the contract, dated
August 1, 1949, between the safe deposit corporation and others,
on the one part, and the bank referred to in your letter as a
State chartered bank, party of the other part, setting forth

in detail the rights, privileges and obligations, moving from
-each to the other, in the cerrying on of the business activie -
ties which constitute the basig of your request for our opinion
whether such actlvities and proceedings constitute branch banke-
inge. The copy of the contract which you furnished is returned
herewith,. '

Your ietter adviges that the safe deposit corporation
makes loans at an office some thirity (30) miles from the bank.

Your letter advises thatt .

"Parsons borrowing money at the office
of the safe deposit company signh notes
which are payable Lo the safe deposit
company. Advances to the borrower are
drawn against funds of the lender on de=-
poslt at the bank,

"Such loans then sre turned to the bank,
some of which are endorsed, others not
endorsed, The safe deposit company keeps
a dual set of books; in which case they
make collectlion on those loans sold and
rem%t to the bank in the awount collect=
ed,’ '

The contract between the safe deposit corporation
end others, on the one part, and the bank on the other part,

wl-
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providss that the partiea apgree that the pank ahall continue
the purchase of notes from the first parties as it has in

the past been doing, and that the bank shall be given protecw
tion againet losses which might occur by reason of serious ..
“eritioism of the transaction betwcen the parties by bank exe
aminers that would result in the discontinuance of such pure
chases by & fund called the "Safe Deposit Company CONTINGENT
FUNB"f said fund to be derived from sll discount received,

or which would be received by the safe deposit ccrpcration

or its agenty & credit compeny, on notes which have been,

cor wlll be, after the dete of aald contract,’ purchased by

gaid bank from the first parties, or previously acquired by
such agent whose contingent funds were tranaferrsd by them

to the safe deposit corporation when such individuels became
officers of sald safe deposit corporation. The contract pro-
vides that sald contingent fund shall be set aside by the bank
on the books of the bank and become the property of and payable
to the safe deposit corporation only when and to the extent that
the balance in gald fund exceeds the totsl of the then deter«
mined delinguent loans snd 107 of the unpsid balences on all
nonwdelinquent loans sequired by sald bank from the sources heree
inbefore menticned, elther before or after the date of the conw
tract. It is furdher provided in sald contract that lossses

on notes (from any cause whatgoever) and writeedowna required
by bank exsminers on notes end any delinquent notes protected
hersundcr, shall be chargeable to said fund at the scle dige
eretion of any executive officer of said bank, and such offie
cer, or officers, shall be the sole judge of the proper time
and smount. of such charges. Sald contract further states that
it is understood that the bank shall receive a discount for itas
own income on notes so acquired; such discount to be fixed by
mutual agreement as to each note at the time of its acquisie
 bion by sald bank, and the entrles made thereupon on the books
of sald bank ahall be irrefutable evidence of the discount
agreed upon.

The contract concludes by providing that if the safe
deposit corporation shell,; at any time, suffer a loss onm a
note re-purchased from the bank, the safe deposit corporation
gshall be reimbursed for sueh loss by the bank only out of the
. safe deposit corporation Contingent Fund, and only to the ex=
tent that said fund is unot thereby reducad to an amount leas
than the balance of said fund sixty (60) days previous to the
date of ths charge.
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‘ ' 'We have noted above that losses or notes from any
cause whatever, writesdowns, required by bank exsminers
‘on such notes, and such other notes as becoms delinquent
shall, under the contract, be chargeable to said fund at .~ -
the sole diseretion Q_:g‘_f;g%ifemeutiva' officer of said bank,
- {Underscoring ourss) ﬂsb‘n&vaﬁfagaa“and*preféxenﬁéa~mova
ing to the bank without any corresponding obligation upon -
its part to allow the use of the Contingent Fund, which is
created out of the principal, if not the only, income the
safe deposit corporation haas, for recoupment for such logge
es, leaves; ag we view 1t, the safe deposit corporation
entirely without right or remedy to subject its Contingent
Fund to the dischargse of i1ts loasess Thls, end the fuvther
requirement of the contract that write<down notes required
by bank exsminérs and delinguent notes protected by sald
fund shall be chargeable to said fund at the sole discretion
of any executive offleer of the bank, tend very strongly to
" indicate that the contract in these provisions lacks mutuality
because the force and effect of such terms of the contract des -
pend entirely on the will of the banke. If there is no mmtuallty
between the parties, with respect to these vital elements of '
this contract, 1t would be, for the want of mutuality, a uni-
lateral contract in favor of the bank, and, therefore, vold
as to both partisse o S .

"% % # There must be mutuslity of agreement to give
a valid contracts A wrlitten instrument which undertekes to
create liability es to one party, without llaebility or oblie
gation upon the other party thereto; is vold as to both.s# « & -
(Hudson et al. vs, Browning, 174 S.W. (Mo. Sup.) 393, l.c. 396.)

These observations and authorlties are here mede and
applied in view of the trend of the statements of fact in the
documents before us, te lndicate that the safe deposit corpora=-.
tion is merely the agent and gervant of the bank, and that its .
acts and conduct in making loans are, in reallty, the acts and -
conducet of the bank itself. o ' L

, Referring ageln to the memo of Qctober 6, 1949, in
which there are recited facts developed by an examinatlon by .
the Pederal Depoaslt Insurance Corporation of the affalrs of
the bank and the safe deposit corporation, it is revealed
thereln thst the seld safe deposit corporation was chartered
in 1946 with a capitel of Five Thousand ({5,000.,00) Dollars

o R



" Honorable Herry G. shﬁi‘i‘mr

for the purpose of conduatin@ a safe daposit bualneas; that
on Devember 31, 1948, the capital stock, then owned in its
entirety by the bank, was gold at its book value of Five
Thousend - (ﬁS,GGQ.GG) Dollarg} thet the majority directors
~and the majority stockholders of the hank are the wajority
 directors and mtockholdara. respectively, of the aafe de=
pusit corpwration. : :

: It is fur%her atated in said Gctober 6, 1949, memo
,that the sald safe deposit corporation wes thsn, octaobor 65
199« indsbted to the bank in the sum of FortysNine Thousand

(& 050.00) Dollarsy that the safe deposit corporation has
aman ed its charter and now has the power to make loansj that
s portion of the loang originating through the said safe de
poslt corporation are endorsed without reeourse by the cor-
poration (presumebly to the benk)s end that some of the notes
carried in the bank's assebs were then, (Ocotber 6, 19,9) mads
. payable to the safe degasit corporation and not endorseé by
ity that all delinquent obligetions (notee) are removed from ,
- the bank'a aaseta whan.arrearageu qccur.

: Ths meme furthar atatea that the bank follows the prae~
tice of wsecepting notes, by way of diseounb, which are payable
to the safe deposit norporation and not endorsed by the saf '
dsposib corporation.' _

- The sald ‘memorandum of October'6 19&9, written by
the axaminer for the P.D.I.C, dieclosing thet the bank age
cepts discounts from the safe deposlt corporatiom in the form
of notes or othorwise, is very persqaﬂive evidence that the
bank presently would be exerclsing no independent Jjudgment or
diseretion, with respect teo the performance of their bounden
duty te thair stockholdersy end the public, but, on the con=
trary, show that such practices are the résult of an undere
stood plen that the safe deposit corporation is werely the
agent of the bank in providing such discounts for the bank,
since the directors of the safe deposit corporation, as the
seller of the discounted paper, are the samé persons, who
are directors of the bank, which is the buyer of such psper.
In other words, the directors of the bank through themselves
&8s directora of the safe deposit corporation are dealing with
themselves as a bank in such transactionsy This, we believe,
inaamuch as such tranaactions are initiated and the loana md.
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discounts baing mede in asnother city, fifty miles distant

- from the banking house of the bank, constitutes branch banke
ing by the bank ltself through the safe deposit corporation
aoting a8 its agent.

‘Both letter memos of October 6 and November 1l
1949, assert that the said safe deposi% corporation at Kansas
~ City, Missourl, in making some of the loens noted, requires

~ the notes to be ﬂmﬂe payable to the bank

It is not; as we view the problam, a qnestion whather
the aects performmd by the safe deposit corporation for the™
- banky such as taking notes from borrowers of money from the
safe" deposit corporation, payable directly to the bank, take
ing notes for such loans payable to the safe deposit corporaw
tion and delivered to the bank without endorsement by the safe
deposit corporatlon, and the servicling of all notes which
originate in the safe deposlt corporation, whether payable to
the safe deposit corporation or payable directly to the bank,
are sound or unsound; safe or unsafe practices or, moreover,
whether such acts in and of themselves may be considered branch
banking, although such proceedings may well constitute ects of
banking, but the vital inquiry here is, under the facts dise
closed, as we view them, whether the bank using the safe de~
.posit corporation as a mere pretense and screen te conceal 1lts
own acts as e bank, 1s ltself carrying on a definite banking
business out81da of its own banking house. Bubegection 1 of
Section 7949, R.S. Mo. 1939, defining the rights and powers
of incorporated banks in this State reads as follows:

"To conduct the business of recelving money
on deposlt and allowing interest thereon not
exceodling the legal rate or without allowing
interest thereon, and of buying and selling
exchmge, gold, silver, coln of all kinds,
uncurrent money, of loanlng money upon real
estate or personal property, and upon cols
lateral or personal security at a rate of
intereat not exceeding that allowed by law,
and also of buying, inveating in, selling

and discounting negotiable end non-negotiable
paper of all kinds, including bonds, as well
as all kinds of commerclel paperi and for all.

wbHu
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loans and di&céuﬁta made, such eorporation °
may receive and retaln in advance the in=
teresty Provided, however, that no bank.

shall maIntain In THis state a branch benk,
or receive deposits or pax checks except

in its own banking housa.\ _

Bubosection 5 of said Section 7949, empowering ‘banke-
ing corporations to purchase real estate, and among the reasons
for guch provisions, one apparently was for the purpose of re=-
~quiring them to have definitely located benking houses, provides
: that thay may exercise the following powers:

"To purchese, hold or convey real properhy
- for the following purposes:

“"(a) A plot whereon there is or may be
erected a building or buildings suitable
for the convenient transsctlion of its busi-
negs from portions of which not required
for its own use & revenue may bhe derived."

The United StaterSupxemB Court in the case of ex
parte Schollenberger, 96 UeBs REDe 369, conatrued a statute
relating to where a corporation could be served with process.
In the opinion,, «Cs 377, the Court had this to say:

"A corporation cannot change its regi-

dence or its citizenship. It can have -
its legal home only at the place where

it is loecated by or under the authority

of its charter. # % & "

_Our Supreme Court in the cass of State ex rel. Barrett
V8, Firast National Bank of 8t. Louis, 297 Mo. Tep. 397, was
consldering a case respecting a national bank meintaining 2
‘branch bank in this State under the Nabtional Rank Act. In
determining the case, and in holding that a bank may only nain-
tain and operate one banking house, the Court, l.c. 406, sald:

"This location (of the principal office)
heving been established, it 1s within the

_ contemplation of the stetute that the power
of the bank is to be there exercised. Otherw
wige the words tan offlce or banking house!.
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ceased to be specifia and instead of being

" -singular in number may be construed as plural,

-~ and thus permit the establishment of banks in

- a8 many places within the county, city or town
" a8 the judgment of ithe directors may prompt.

. &ueh a construction finds no resting place. in . .
“reason, If followed 1t would, instead of conw
-trelizing and rendering more steble the powers

of a bank enable ity by multiplying its place

of business, to subdiV1da and -at the same time

extend its powers in such manner as to stifle

compotitions « '-n‘, (Words in parenthesis
'| ours.) e

. The memoranda of the result of the examinatiéns by
\the Ixeminers of the Federal Deposit Insuranceé Corporation
reveals that some notes are taken by the safe deposit corpora-

tion at Kensas Clty, made payable directly to' the bank, and in -

other 1nstancaa, notes upon loans taken by the safe deposit
corporation are turned over to-the bank without the endorse-
ment of the safe deposit corporations The contract between
the bank and the safe deposit corpofation and the individuals
who ere named as 1ts agents, glves the right to both the bank
and the safe deposit corporation to discount notes, and es-
pecially gives the banlkt the righl to discount notes made pay-
able to the safe deposit corporations These are ally we think,
- actg carrying ofn the business of banking. "Benking" is de-

© fined in 9 c J;S.g page 30, Section 1, ag follows:

““Banklng ig the businesa or employment of
a bank or banker, and as defined by law
and custom consists of recelving deposits
payable on demand, discounting commercial
papery making loans of money on colleteral
security,. issuing notes payable on demand

~and intended to cireulate as money, cole
lecting notes or drafts deposited, buying
and selling bills of exchange, negotiating
loans, and dealing in negotisble securities St
issued by the national or state government, '

¥

or by munleipal or other corporations.’ It .

is said, however, that any person engaged
in the business carried on by banks of de=-
posit; of dlscount, or of circulation is
dolng a banking business, although but one
of these funetions 1s exeorcised, # i # "

<8
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o These acts; whether performed by the safe deposit
corporation as the agent of the bank, or by the bank itself,
at Kangas Clty, Missouri, would constitute braanch hanking,

It is true that there are two corporationsy the bank and the
safe deposit corporation,; Kanses City, Missouri, The bank

itself in the beginning carried on in its own banking house

the safe deposit business, purchased by the safe deposit core
poration and since operated by the safe deposit corporatldn
upon ite incorporation. The bank sold this business, or prew
tended to sell) ity to the safe deposlt corporations The
ma jority stockholders of the bani became the majority stopke

" holders of the safe deposit corporation upon its said inpore

porations. The directors of the bank hLecame the directors .
of ths sgafe deposit corperation, This means that the stocke
holders in both corporations and the directorate of both, core
porations were identical.’ The safe deposit corporation, ac=

cording to the memo of the examiner, in October, 1949, owed

the bank $1194,000.004  When e loan 18 negotiated by the safe

- deposit corporation it pays to the borrower the amount of

his loan by cheek on the account of the safe deposit corpora-
tion to the bank, It would appesr to be conclusive, we thinlt,
that should the safe deposit corporation suffer a loss from -
the nonepayment of any note held by it or teken by 1t and held
by the bank, involving the depletion of its account in the .
benk, such i sses would likewise be the'losses of the bank.

It gppears that the bank shared In a part, 1f not all, of the
profits of the, safe deposlt corporation, and that all or nesre

1y all the acts of business carried on at Kauses Clty, Missouri,:

were incidents of banking and acts that the bank is chariered
under ssid Section .7949 to do, and which it must do under the

statutes in its banking house. These facts and conditions sure
rounding these two corporations and identified with the acts of
both in carrying on the business of lending money, discounting
notes and servicing loans made by the safe deposlt corporation
in Jackson Countyy Missouri, demonstrate that the bank is the
doninent power, 1f not the entire power, in carrying on such
business. The communlty of interest betwsen both corporations
in the business carried on in Kensas City, Missourl, reflecting
ag they do 'that the safe deposit corporation took its initiel
buainess by purchase from the bank and continues its present
corporate existence, for the purpose of negotiating the loans
herein discussed; because of the favors and credit granted it
by the banl, which has the power to deny further credit to the
safe deposit corporation and has the further power toc cast upon

 the safe deposit corporation the onus of the liability for losses
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grawing out of any of the nntes nﬂgatiated by the safe dew~
" posit corporation and owned by the benk whether delinquent -
or noty as is provided in their seid contract, and the ownere
ship a% ‘the majority stoek in the safeé deposit corporation '
being the majority ownership of sbtock in the bank, all indie
cato that the bank has been at sll times, and now 1s in cone
trol of and. carrying on, through the safe deposit corporatlon,

R merely as its pretended éagent, brench banking ewey from snd

outside of its home banking house, It is an oftenwexpressed
~ and wellwestablished rule of law that whoever, whether a corw
poration or individuwnls, owns & uwejority of the shares of the
caplital stoek of angther eorporatinn, controls it, (State ex
inf. vs. Stendard 0il Co., 218 Mos. 1, leoe 327, citing mrnd
quoﬁln% g?ople ox rols V. Chicago Gas Truat Co.. 130 Ill..
lece 292) ' , , ,

39 C.ds 35, Section l,. dsfines the ralationahip of
maater and servant as followas

"The relation of mastar end servant exists
whenever the employer retains the right to
, diréct the manner in which the business
v " ghall be done, as well as the result to be
' accomplighed, or,; in other words, not only
what shell be done, but how it shall be
'dons. # o5 "

» We~believejthat the facts here indicate that there.
are not two independent corporations capable of contracting
and dealing each with the other at arms length, each having
and exercising its own will in their contractuel relstione
ship in carrying on this business, but thaet the relatiohship
of master and servant existed and still exists between these
two named corporations, the bank being the master and in cons
trol of this businesgs, and that the safe deposit corporation
is the servant, subjoct in moat, if not all, of its ascts to .
_the will of the bank in the business being carried on at ‘
Kansas City, Missourl. Thls is branch banking by the bank.

COECLUSION.

» - It 1s, therefore, the opinion of this Department
that, consldeoring the sashove recited proceedings, described
in the reports of the exsminations of the affairs of the bank
in question by the Federal Deposit Insurance Corporation, and

a@lOw
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trangmitted by you to this Depsrtment, such as teking notes.

from borrowers of money from the agente-corporationy payable

to the bank, ta;lng notee for loang payable to the agent-
corporation and delivered to the 'bank without endoraement

by the agent-corporaticn, and the servicing of all notea which’
are negotiated by the sgent-corporationy whether payable directe
ly to the bank or to the agent-corporatlon and then transferred
to the benlk, being carried on by the safe deposlt corporation,
the sgent-corporstion, for the said bank at Kansas City,Missouri,
a city other then the home c¢ity of the bank, and in consideration .
of the sbove cited and quoted authorities, such proceedinps conw
stitute branch banking. :

Respectfully subwitted,
G"'O' WGE W, CROWLEY

: Assistant Attorney Oensral
AFPROVED!

J¢ E. TAYLOR
Attorney Genersl
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