
BANKS : State chartered banks and trust compani es pro­
hibited under Section 7953 and Section 8033, 
R. S. Mo . 1939, f rom employing moneys in pur­
chasing lease agreements, without recourse, un­
less the same are taken as collateral security 
for a loan . 

May 31, 1950 

FIL E 0 

Honorable H. G. Shaffner cg'J 
Commissioner, Division of Finance 
Department of Business and Administration 
Jefferson City , Missour i 

Dear Sir: 

The fol lowing op1n1on is rendered in compliance with your 
recent request which reads as follows: 

"It has been found among the assets of state 
chartered banks and trust companies that they 
at times include l ease agreements which cover 
the purchase of various types of heavy road 
equipment, etc . The machinery , of course, is 
in the possession of the county and it seems 
the county will eventually get title to the 
equipment after full payment is made . 

"This Division and the Examiners have taken 
the stand that under such an agreement the 
bank has title to the machinery until all pro­
visions of the lease agreement are made which 
are concluded at the time of f inal payment . 
We further consider that this method of hand­
ling is in direct violation of Section 7953, 
Banking Laws, Missouri , 193 9 . 

"One such bank who has serviced these lease 
agreements has had their attorney pass on the 
bank's position . A copy of the attorney's let­
ter is herewith enclosed . " 

Subsequent to the date this office received the opinion re­
quest quoted above , you have furnished us with cop i es of the lease 
agreement with option to purchase, blank bill of sa l e and assign­
ment of lease contract , all of said instruments bearing direct ly 
on the commercial practice being engaged in by the state chartered 
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bank . The question to be determined in this op1n1on is whether a 
state chartered bank or trust company may purchase the lease agree ­
ment , take an assignment thereof without recourse and accept a bill 
of sale to the property described therein in view of the provisions 
of Section 7953 , R. S . Missouri , 1939 , which provi des : 

uNo corporation now existing, nor any here­
after organized under any law of this state, 
whether general or special , as a bank , or 
to carry on a banking business , shall employ 
its moneys , dir ectly or indirectly , in t rade 
or c ommerce by buying and sel l ing ordinary 
goods, chattels , wares and merchandise , or 
by Olmi ng or oper ating industrial plants : 
Provided , that it may sell all kinds of prop­
erty which may come into its possession as 
col l ateral secur ity for l oans , or in the or­
dinary collect i on of debts ." 

Appended to this opinion are copies of the l ease agreement , 
assignment of the lease contract and bill of sale, all being neces­
sary to complete the action being considered . Appropriate refer­
ence will be made to these instruments in the course of remarks 
made herein. 

Section 7953 , R. S . Missouri, 1939 , is found in the special 
statutes app licable to state chartered banks . The statute has its 
counter-part in the law applicable to state chartered trust com­
panies and is to be found at Section 8033 , R. S . Missouri , 1939, 
which provides: 

ttNo trust company shall empl oy its moneys, 
dir ectly or indir ectly , in trade or commerce , 
by buying and selling ordinary goods, chat­
tels , wares and merchandise , or by own ing or 
operating industr ial plants : Provided , that 
it may sell al l kinds of property which may 
come into its possession as collateral se­
cur ity for loans , or in t he ordinary col­
lection of debts. " 

Due to the similarity of Section 7953 and Section 8033 , R. S. 
Missouri , 1939, it is unnecessary to make separ ate reference herein­
aft er to limitations imposed by such statutes on banks and/or trust 
companies . 

We firs t -dispose of the pr oviso contained i n the statutes be­
ing construed. The prohibitions contained in the statutes are not 
effective to prohibit the sal e, by t he banking corporation , of "all 
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kinds of property which may come into its possession as collateral 
security for loans, or in th~ ordinary collection of debts.'' None 
of th~ facts discl osed in the opinion request 1 including its en­
closure, intimate that the lease agreement, the assignment thereof 
and the bill of sale acquired by the banking corporation came into 
its possession in the course of ordinary collection of debts. 

This being so, we at once eliminate the proviso in the stat­
utes as a factor to be further considered in this opinion . By 
taking the instruments in question for valuable consideration, 
has the banking corporation employed its moneys, directly or in­
directly, in trade or commerce by buying and selling ordinary 
goods, chattels , wares and merchandise in violation of the stat­
utes being construed? The vital characteristics of the instru­
ments giving life to the transaction must be considered . The 
lease agreement is entered into by E. A. Martin Machinery Company, 
a corporation, lessor , with the County Court of Greene County , Mis­
souri, as lessee. By fulfilling the terms of the lease agreement , 
Greene County may exercise the option to purchase contained there­
in and acquir e title to the property it is to use on a rental ba­
sis until option to purchase is exercised. As between the lessor 
and lessee, title to the equipment remains in the lessor under the 
lease agreement. In executing an assignment of the lease contract 
to the bank , without recourse , and executing the delivering to the 
bank a bill of sale affecting the property described in the lease 
agreement, the lessor has in effect transferred all its right, 
title and interest in the lease agreement to the bank for the 
valuable consideration stated in the bill of sale. 

Under the facts we can certainly not say that the bank is 
acting as agent for the lessor of the equipment with authority 
limited to accepting rental payment from Greene County under the 
lease agreement. Nor, can we say that the bank ' s present interest 
in the property came by reason of the property being co l lateral se­
curity for any loan advanced to the lessor or lessee. Stated sim­
ply, the bank is employing its moneys in trade or commerce by tak­
ing title to ordinary chattels without the same being taken as 
collateral for loans. 

CONCLUSION 

It is the opinion of this office that state chartered bank 
or trust company violates the express provisions of Section 7953 
and Section 8033 , R. S. Missouri, 1939 , when either employs its 
moneys in purchasing lease agreements containing options to pur­
chase personal property described therein , such purchases being 
affected by taking an assignment of the lease agreement , without 
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recourse, accompanied by a blank bLll of sale from the lessor, 
without such assignment being taken as collateral security for 
a loan. · 

APPROVED: 

J. E. TAYLOR 
Attorney General 

Respectfully submitted, 

JULIAN O'MALLEY 
Assistant Attorney General 
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