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Honorable Samuel E, Semple
rrosecuting Attorney /

Randolph County
Moberly, Mlssourl

Dear Sir;

This department is in receipt of your request for an
official opinlon, which reads as follows:

"¥r. H, Ps Phelan, City Manager of
Moberly, Missouri, has requested me
to obtain an opinion from your offilce
concerning his status as city manager
of the City of Molerly, Missouri, and
also serving on the Board of Commis-
sioners of the Moberly Specilal Road
Distriet, lr. Phelan was recently
appointed city manager and has been
on the Board of Commlssioners of the
Road District since 1948,

"1 would llke to obtain an opinion of
your office as to whether or not he can
lognlly hold both positions at the same
time,"

At the outset, it must be determined whether the positions
of commissioner of a special road district and clity manager of
a city of the third class are offices because "the question of
incompatibility does not arise when one of the positions 1s an
office and the other is merely an employment." (L6 C. J. 943.)
Tn State ex rel, Pickett v, Truman, 333 Mo. 1018, &l sS.w. (24)
105, the Supreme Court of Milssouril, en Bane, said at l.c. 1063

"Jumerous criterie, such as (1) the
giving of a bond for falthful perform-
ance of the service required, (2)



: : e = ' i T TR i Y g
.\.}ﬂ - " . .'!‘. % b N - ki

Honorable Samuel I, Semple

definite duties imposed by law Invelving
the exercise of some portlon of the sover-
eign power, (3) continuing and permanent
nature of the duties enjoined, and (4
right of successor to the powers, dutles,
and emoluments, have been resorted to in
determining whether a person is an officer,
although no single one 1s in every case
conclusive, # & «"

Applying the above test to a commissioner of a special road
distriect, we find that a commissioner is appointed for a term of
three years and takes an oath of office (Section 8675, R.S. ¥o.
1939)3 that the duties imposed law involve the exercise of
the sovereign power (Sections 8682 and 8683, R.S, ¥o. 1939); that
he has continuing and permanent duties (Section 6682), and his
successor in ortéea has the right to his powers, dutles and emolu=-
ments (Sectlon 8675), Therefore, a commissioner of a speclal '
road district 1s an officer,

In regard to a city manager of a city of the third class
under city manager form of government, Section 7089, R, S, Mo,
1939, provides that he shall have a term of office not to exceed
one year; that he shall take an official oath; and that he has
the duty to see that the laws and ordinences are enforced,
Section 00886, ".3. Mo, 1939, provides that certain officers and
employees of the city may be employed and discharged by the city
manager, In view of these duties, it will be seen that the city
manager 1is a publie officer,

The rule in this state as to whether a person may hold two
offices at the same time is given in State ex rel, “eGaughey v.
Grayston, 349 Mo, 700, 163 sS.Ww. (2d) 335, as follows:

" % % # The settled rule of the common law
prohibiting a public officer from holding
two incompatible offices at the same time
has never been questioned, The respective
functions and duties of the particular ofe
fices and their exercise with a view to the
public interest furnish the basis of deter-
mination in each case, C(Cases have turned
on the question whether such dutles are in-
consistent, antagonistiec, repugnant or
conflicting as where, for example, one
office is subordinate or accountable to

the other,"
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The prineipal case in Missouri upon this question is State
ex rel, Walker v, Bus, 135 Mo, 325, 36 8,w, 636, in which the ’
court, through Judge Maciarlane, sald at 1l,c, 358:

" %% # At common law the only limit to

the number of offices one person might

hold was that they should be compatible

and consistent, The incompatibility '
does not consist in a physical inablility -
of one person to dlscharge the dutles of

the two offices, but there must be some
inconsisteney in the functions of the two;
some conflict in the duties required of the
officers, as where one has some supervision
of the other, is required to deal with,
control, or assist him,"

We must, therefore, look to the duties of the two offilcers
in order to aetermina whether there is such an incompatlibllity
that one person cannot hold both offices at the same time,
Section 7089, supra, provides for a city manager of a city of
the third class and sets Torth his dutlies, Sald section pro-.
vides, in part, as follows;

" % % % He shall be the administrative

head of the government subject to the
direction and supervision of the council

% # @ It shall be his duty - (a) To make
all sppointments to offlces and positions
provided for in section 9298j. (b) To

see that the laws and ordinances are en-
forced, (¢) To exercise control of all
departiments and divisions that may here-
after be created by the couneil, (d) 7o
see that all terms and conditions, imposed
in favor of the clity on 1its inhabitantl in
any public utility franchises are falthfully
kept and performed, and upon information of
any violation thereof to take such steps as
wlll be necessary to stop or prevent the
further violation of -the same, (e) To at-
tend all meetings of the council with the
privilege of taking part in the discussions
but having no vote, () To recommend to
the council for adoption such measures as
he may deem necessary or expedient, (g) To
prepare and submit the annual budget and to
keep the city council fully advised as to the
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finanelal conditions, and needs of the city
and to perform such other duties as may be
prescribed by this article or be required of
him by any ordinance or resolution of the
council,”

Section 8682, supra, sets forth the powers and duties of the

ol I

board of commissioners of a special road distrlet, and provides

a8 follows:

"sald board shall have sole, exclusive and
entire control and Jjurisdietion over all
publlc highways within 1ts diatrict outside
the corporate limits of any city or village
therein to construet, irprove and repair
such highways, and shall remove all obstruc-
tions from such highways, and for the dis-
charge of these duties shall have all the
power, rights and authority conferred by
general statutes upon road overseers, and
sald board shall at all times keep the pub-
liec roads under 1ts charge in as good repair
as the means at its command will permit, and
for thils purpose may employ hands at fixed
compensations, reant, lease or buy teams,
implements, tools and machinery, all kinds
of motor power, and all things needful to
carry on such road work: Provided, that

the board may have such road work or any
part of such work done by contract, under
such regulations as the board may prescribe,”

section 8683, supra, imposes the further suthority upon the

board:

" » # % to expend not more than one-fourth
of the revenue which may now or which may
hereafter be pald into 1ts treasury for the
purpose of grading and repairing any roads
or streets within the corporate limlts of
any clty within saild speclal road district
in conformity with the established grade of
sald roads and streets in saild cltles and
for the purpose of constructing and maine
taining macadam, gravel, rock or paved roads
or streets within the corporate limits of
any city within the said special road dis-
trict in conformity with the established
gradoéof sald roads and streets in said city:
* O ®

e
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From a reading of the above sections relat to the duyties

 of the two officers, the only possible incompatibllity which might

arise is when the board of commissioners of the special road dis-
trict must determine how much of the revenue of the road district
should be spent in the city of Moberly. However, as pointed out
in the Bus case, supra, at l.c. 339:

" % # # We do not think such a remote
contingency sufficient to create an in-
compatibility., The functions of the two
offices should be inherently inconsistent
and repugnant, State ex rel, v. Coff,

15 Re Is 507"

Therefore, we are of the view that there is no incompati-

bility between the duties of the two offices and such offices ay
be held at one time by one person,

CONCLUSION

It is the opinion of this department that there is no in-
compatibility between the offlce of clty manager of a city of
the third class and the office of a commissioner of a speclal
road district, and that such offices may be held by the same
person,

Respectfully submitted,

GEORGE W, CROWLEY
Assistant sttorney General

LPPROVED:

Attorney

(AMD'K)



