
,. ~GISTRATE clfuRTS; 
· C-IRCUIT COURT S : 
FILING FEES: 

Refund to plaintiff of filing fee paid t o 
Magist rate Court when chan~e of· venue is 
taken to Circuit Court . 

April 6 , 1950 

Honorabl e \ii llia I, . ..itchell , 
Judge of the Pr obate and Magi strat e Court , 
Ava , f•dssour i . 

Dear Judge hitchell : 

We have your recent re~uest for .an opi ni on from this of f ice . 
In your l etter of r equest you state substantially .as f ollows : 

"The. plainti!'f f iles d. civil act i on in the 
J•lagi strate Cou Lt , and pays his ,.,5 . 00 fi l i ng 
fee . Under the present l aw the Cl er k of sai d 
court in turn sends the fee to the ~tate at 
the end of the month . 

I 

"The defendant tokes a change of venue and 
the .a:istrate sends the case t o the Cir cui t 
Court . The cl er k of t he 'l4agistr ate Court 
files his transcript Hi th the vircuit Clerk , 
showing the v5. 00 a s costs . The case i b then 

· heard i n the Circuit Court , and the pl a:i..nt i ff 
wins , entitli ng him to a refund of the ~5 . 00 . 

"Tne questions submi tted are : 

"By what author ity can the Circuit Cl erk collect 
the amount of the fee from the defendant ; what 
happens if the defendc..nt doesn ' t pay , and \vhat 
entries should the Circuit Clerk sho~ so that hi s 
books bal ance?" 

As ypur l etter suggests , the fili ng fee pai d into the t-.Iagis­
trate Court by the pl aint i ff is not forwar ded· to the Circuit Court 
upon a change of venue , but instead i s sent to the Di rector of Reve­
nue or t he County Treasurer as provi ded in Section 23a , p . 776, 
Laws of Mo . 1945. ' e are enclosi ng an opinion of t his office , 
dated Mar ch 51 1948 , addressed to the Honorabl e • L . Halbrook , 
Judge of the ~robate Court , Dent County , which rules on t he d is­
posi tion of the f iling fee in cases s i milar to yours . 

You ask under what authority can the Circuit Cl er k collect 
th i s 5. 00 from the unsuccessful . defendant? 
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Ron. •dllis H. l.Utchell: J~pril 6 , 1')50. 

It .ould seem that tnis 5. 00 filing fee , for purposes of 
yvur question , should si ply be treated as part of those ordinary 
costs for which the losing party is liable as provided ih Section 
1406 R. s . uo . 1939, as follows: 

"~n all civil actions , or proceedings of any 
kind , the party prevailing shall recover his 
costs against the other party , except in t !lose 
ca&es in \lhich a di ffer ent provision i s made 
by law. 11 

As to enforcing the collection of the cost s from the defendant , 
we refer yvu to ::>ect i on 1433 . .n. . S. Mo. 1939 as follows: 

"In all cases where cost s shall be awarded , 
either before or upon final judement , execution 
shall be issued therefor forthwith by the clerk, 
unless otherwise ordered by the party in whose 
favor such costs shall be awarded . " 

Finally, you inquire as to what entries the Circuit Clerk should 
make , r eg rding the •5.00 fee, so that nis accounts are in balance. 
As yvu state , the transcript sent up to the Circuit Court will show 
that a 5. 00 filing fee ha$ been paid into the ~gistrate Court. 
liohever • since the . fee is required to be paid to the Director of 
Revenue or the County Treasurer , as expla ined above , the Circuit 
Clerk is not charged with r eceiving the fee and need not record it 
as a cash r eceipt in his books . Since he neither receives the 
original fee . nor pays it out , as such, there would not appear to 
be any di fficulty in balancing his accounts . 

C~~CLUSI N 

It is , therefore , the opinion of t his office, that the Cir­
cuit Clerk sh~uld , in case of a change of venue in a civil matter , 
collect t he costs , including the 5. 00 l•iagist rate Court filing fee 
paid by plaintiff frum the unsuccewsful defendant , and may enforce 
said collection under the provisions of Section 1433 R.~. ~ . 1939. 
(2) Jai d filing fee sho~ld not be forwarded from the Magistrate 
Court to the Circuit Court and the clerk of the latter should show 
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Hon. illis H. Mitchell~ April 6 , 1950. 

on his books , that this r1as paid to l·1agi strat e Court , out should 
not show it as collected by the ~lerk of the Circuit Court . 

APPt..uvl!;u; 

J. ~ . TAY~~~w 
Attorney Gen}t!TJO 

HJD:cg 

\ 
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Hespectfully submitted , 
' 

H, JAGK UN DA~It L , 
Assistant Attorney General . 


