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COU'NTY COURT: 
County Court in Douglas County, a county of the 
Fourth Class not authorized to pay to the City of 
Ava any part of the road tax collected within said 
city for maintaining roads leading into city. 

ROADS: 

September 15, 1950. 

;c,.._ 2- - v-o 
Hon. J. Bernie Lewis , 
Prosecuting Attorney 
Douglas County, 
Ava, Missouri . 

Dear Sir : 

This office is in receipt of your request for an opinion 
from this department on the followinJ question: 

"The County Court of this County has contract­
ed with the City of Ava to turn to the city 
one-half of all road taxes collected from with­
in the city for the purpose of the city ' s using 
such r avenue to maintain roads leading into the 
city . I question the l egality of the county 
court's power to turn such revenue over to the 
city, particularly inasmuch as Douglas County 
had adopted the county-wide road organization 
plan . 

"I believe the issue mi ght well be framed as 
follows, to-wit: 

"In a county whore all special and com.'llon 
road districts have emerged into a county 
wide road organization, does the county 
court have authority to pay a city one-
half or any part of the road tax collected 
within said city for the purpose of ma1ntain­
i n.z roads l eading 1mmed1a tely into said city?'' 

In your request for an opinion you indicate th~t the city 
of Ava is not located within a special road district and you do 
not indicate that the funds soueht to be g iven to the city of 
Ava by ~he county court arise from a special benefit levy. ~1e 
opinion will be prepared with these two facts in mind . We also 
take n~te oft he fact that Douglas County is classified as a 
fourthT class county . 
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It is the opinion of this office that no authority is con­
ferred upon a county court of a fourth class county to pay to 
a city therein a p rt of the road tax collected within such 
city for the purpose of maintaining roads leading into the said 
city. This does not mean that ~he county court could not spend 
the road funds for the purpose or maintaining roads leadinz into 
such city but they could not 3ive the noney tp the city to ad­
minister such expenditures . 

Laws of Mo . 1945, p . 1478, Sec . l (R. s . Uo. A. Sec , ·B527) 
r eads as follows: 

\ 

• 

"In addition to other levies authorized by law, 
the county court in counties· not adoptin~ an 
alternative form of ~overnment and the proper 
administra tive body in counties adopting an 
alternative form of government, in their dis-
cretion may l evy an additional tax, not exceed-
ing thirty- five cents on each one hundred dol-
lars assessed valuation, all of such tax to be 
collected and turned into the county ~reasury, 
where it shall be known and designated as ' The 
Special Road and Bridge Fund ' to be used for road 
and bridge purposes and for no other purpose what­
ever; provided, however, that all that p~rt or 
portion of said tax which shall arise from and be 
collected and paid upon any property lying and 
bein~ within any special road district shall be 
paid into the county treasury and four- fifths of 
such part or portion of said tax so arising from 
a.pd collected and paid upon any property lying 
and being within any such special road district 
shall be placed to the credit of such special road 
district from which it arose and shall be paid out 
tQ such speci.al road district upon warrants of the 
county court, in favQr of the commissioners or 
treasurer of the district as the case may be; Pro- · 
vided further, that ' the part of said special road 
and brias e tax ar1sin$ from and paid ulot proaerty 
not situated !n any special road d!str c , an the 
one-rift~ pa rt retained in the county treasury ray, 
i n the discretion of the county court, be used n 
ImtrovlnJ or repairing any str eet in any i ncorporated 
ci y or v!iia~e !n the countyl 1? said street' shall 
form a art o a continuous h hwa of said count 

emp as s ours.) 

Your attention is directed particula rly to that part of the 
section quoted which is underscored. lfuile it provides that the 
part of the special road and bridge tax arising from and paid upon 
property not situated in a special road district may, in the dis-
cretion of t he county court, be used in improvin6 or repairing any 
street l n any incorporated city or villa5e in the county if 1 s~1d 
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street shall form a part of a continuous highway of said county 
leading throu;h suen city or villa3e , there is no authorization 
for the county court to turn over s uch funds to a city for ad­
ministration, use and expenditure. 

We have carefully considered Article X, ·section 12 o!' the 
"1s 3ouri Constitution which authorizes an additional tax for 
county Roads and Bridges in the following words: 

Sec . 12(a): 

"In addition to the rates authorized in sec-
tion 11 for county purposes , the county court 
in the several counties not under township 
organization, tho township board of directors 
in the counties under township oz•3an1zation, 
and the proper administrative body in counties 
adopting an alternative form of government, may 
levy an additional tax, not exceeding thirty-five 
cents on each hundred dollars assessed valuation, 
all of such tax to be collected and turned 1n to 
the county treasury to be used for road and bridge 
purposes . In addition to the above levy for road 
and bridge purposes , it shall be the duty of the 
county court , when so authorized by a majority 
of the qualified electors of any road district, 
general or spacial , votinJ thereon at an election 
held for such purpose, to make an additional levy 
of not to exceed thirty- five cents on the hundred 
dollars assessed valuation on all taxable real and 
tanwible personal proper tr within such district, 
to be collected in the same manner as· state and 
county taxes , and placed to the credit of the road 
district authorizing such levy, such election to ·be 
called and held in the manner proTided by law. " 

Sec . 12(b): 

"Nothing in this section shall prevent the r efund 
of taxes collected hereunder to cities and towns 
for road and bridge purposes . ·~ 

While section 12b cited above might appear to authorize 
a r efund of taxes collected as de•cribed in section 12a th!a sec­
tion is not a solf-en~orcing provision of the constitution and the 
county court would have no power to make such a refund unless 
authoriz0 d by further act of tho sta te lo3islature . An example 
of such authorization may be found i n L. 1945, p . 1263, See. 1 
(R . S. Ko. A. 8531 A. l): 
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Ron. J. B rnie Lewis . -4- 9-15-50. 

"In Class 1 coanties the special road and 
bridge tax authorized by Section 12 , Article X, 
or the Constitution of Uissouri ·and arising from 
and paid upon all property, i ncluding real estate 
l y inJ and bei06 wholly within the corporate limits 
of each incorporated City, Tol'fil and Village , and 
upon tanc ible personal propvrty of the residents 
or each incorporated City, Town and Village, shall 
be paid into the County Treasury and 50 percentum 
of such tax so collected may be placed to the cred­
it of the i ncorporated City , Town or Village in 
which it was collected, and that the same may .be 
paid ·out to such incorporated City, Town or Vill age , 
by t ho unanimous action of the vounty Court when the 
verified claim ls made . ~uch claim may be paid upon 
warrants of the Countr Court in favor of the Treas ­
urer or other designated Officer of such incorporat­
ed City, Town or Village, to be used and applied ex­
clusively in the improvement and repair of estab­
lished public roads, streets , and bridges within 
the corpora te limits of such incorporated City, Town 
or Village; and the county highway engineer ~hall 
keep a separate voucher account for each of such in­
corporated Cities, Towns, and Villages . If any money 
remains in the County Treasury for two years f r om the 
date it was ,Paid into the Treasury without being paid 
out, or appropriated for current incompl e te contracts , 
such money shall be transferred .from the City, Town 
or Village road fund i n the Special Road and Bridge 
Fund and such Ci t y, Town~ or Village, shall lose the 
benefit t hereof . The remainin~ sum of all such tax 
funds whether collected upon property w1 thin a spec• 
ial road district or within the limits ~f any incor­
porated City, Town or Villa e , shall be re~ained and 
used by the County Court i n the improvement of roads 
and bridges . Provided that refunds authorized under 
the provisions of this act sl~ll not be made to any 
City hav1nJ a population of aore than 350 thousand 
inhabitants . " 

You will noto tha t this authorization to tho county ~ourt to 
pay out of the county treasury to the incorporated city, town, or 
Village applie s o.uy to Class l counties . .e find no such author­

i zation for such exponditure has been made to a county court in a 
county of t he Fourth class . ' 

It is a well established principle of government that a 
county court has only such authority as is conrorred upon it by 
the l egislature and th~ constitution (46 C. J . Sec . 287), and •• 
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find no such authorization to a county court in a fourth class 
county. 

CONCLUS I O.l . 

It is the opinion of this office that the county court in 
Douglas County, a county of the fourth class, is not authorized 
to pay to the city of Ava any part of the road tax collected with­
in said city for the purpose of maintaining roads leading immed­
iately into or throu~h said city. ) 

Respectfully submitted, 

• JOHN E. I LLS 
APPROVED: 

J~ 
Assistant Attorney-~eneral 

Attorney- General. 
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