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INSURANCE : Union Automob i le Club membership contract providing 
reasonable, minimum and maximum indemnities in money 
for risks incurred in a contract of insurance and 
may not be i ssued without compliance with the In 
surance Code of Missouri . 

---··--·-October 10, 1950 
FILE 0 

Honorable C. Lawrence Leggett 
Superintendent, Division of Insurance 
Department of Business and Administration 
Jefferson City, Missouri 

5::1 
L. 

Dear Sir : 

The following opinion is rendered in compliance with your re
quest of September 20, 1950, reading as follows: 

"Enclosed herewith is a specimen copy of the 
contract written by the Union Automobile Club 
of Kansas City, Missouri. Also enclosed are 
changes suggested by their attorney in Arti 
cles 14, 15, and 16. 

"This company has been operating in the State 
of Missouri, and the ques tion has been raised 
by a number of persons as to whether or not 
the contract as written constitutes doing in
surance business . The attorney for this com
pany was called in and has made the suggested 
changes enclosed herewith. 

"Wi ll you please advise this department whether 
or not the contract, as written, with the sug
gested changes, constitutes an insurance con
tract and comes under the regulation of the 
insurance department which would require them 
to organize a corporation under some of the 
insurance laws of the State of Missouri. " 

In this instance we must construe the form of membership con 
tract, forwarded with the letter requesting an opinion from this 
office, which is being issued by Union Automobile Club of Missouri. 
It stands admitted that Union Automobile Club is not at this time 
licensed by the Division of Insurance to conduct an insurance busi
ness in Missouri . If provisions of the membership contract being 
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construed cause the same to fit the definition of an insurance 
contract as defined by our appellate courts , then the Union Auto
mobile Club or those act i ng for or in its behalf in effecting the 
membership contract are amendable to the general regulatory and 
penal provisions of Missouri ' s Insurance Code found in Chapter 37, 
R. S . Missouri, 1939. 

Section 6020 of Article 10 , Chapter 37, R. S . Missouri, 1939, 
provides , in part , as follows: 

"Any association of individuals , and any cor
poration transacting in this s t ate any insur
ance business , without being aut horized by 
the superintendent of the insurance department 
of this state so to do, or after the authority 
so to do has been suspended, revoked , or has 
expired , shall be liable to a penalty of two 
hundred and fifty dollars for each offense, 
which penalty may be recovered by ordinary 
civil action in the name of the state, * * *" 

In State ex rel . Inter-Insurance Auxiliary Company v . Revelle, 
165 S.W . 1084, 257 Mo . 529, 1 . c. 535, the Supreme Court of Mis
souri spoke as follows: 

"The essential elements of a contract of in
surance are an agreement, oral or written, 
'vhereby for a legal consideration the promi
sor undertakes to indemnify the promisee if 
he shall suffer a specified loss . " 

In the case of Rogers v. Shawnee Fire Insurance Company of 
Topeka, Kansas, 111 S . W. 592, 132 Mo . App . 275, 1 . c . 278 , the 
Kansas City Court of Appeals used the fol l owing language in dis
cussing the '"ords, "indemnity" and "insurance" : 

"Indemnity signifies to reimburse , to make 
good and to compensate for loss or injury 
* * * Insurance is defined by Bouvier, 'to 
be a contract by which one of the parties, 
called the insurer, binds himself to the 
other called the insured, to pay him a sum 
of money, or otherwise indemnify h im. '" 

We now turn to the membership contract and discuss its vari
ous prov1s1ons . The face of the contr ac t discloses that the ser
vices or benefits described therein are provided by Union Automo
bile Club t o the holder of such contract only after a membership 
fee in money is paid by the holder, and that such membership is 
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for a term of years; that the services or benefits provided by 
the contract are available to the member holding such contract 
a nd his immediate family , on a motor vehicle to be described in 
the contract, a nd that the contract "is a non-assessable automo
bile club membership ." In the contract , services and benefits 
are fully described in twenty-five genera l provisions. At the 
very outset we fi nd that general provisions numbered 4, S, 6 , 13, 
18, 19, 20 , 21 , 22 , 23 , 24 and 25 provide for certain services 
to be r endered by the Union Automobile Club to its contract hold
ers wi t hout such persons being obligated over and above the mem
bership f ee charged . This cannot be said of general provisions 
numbered 1, 2 , 3, 7, 8, 9, 10, 11 , 12, 14, 15, 16, and 17 of the 
contract, and since the ultima t e conclusion to be reached in t his 
opinion will re sult in denominating benefits under these numbered 
provisions t o be insurance r isks , such benefits are now described , 
as they are titled in the contract, as follows: 

1 . Day and night road service ; 
2 . 24-hour towing service ; 
3 . Tire changing ; 
7 . $5 , 000 bail bond; 
8 . Legal expense for defense of criminal charges; 
9 . Legal expense for defense of tr affic vio lations ; 
10. Legal expense for defense of property damage claims; 
11. Legal expense for collecting coll ision damages; 
1 2 . Legal advice and counsel ; 
14. Accident medical care; 
15 . Ambu lance service; 
16. Hospital benefit s ; 
17. Cash fo r accident travel expense . 

In the numbered and titled provisions , as above set forth , ex
cept general provisions numbers 7 and 17, the Union Automobile Club 
contracts to reimburse the contract holder in "reasonable ," and 
"maximum" amounts of money actually expended by the con tract hold 
e r for expenses result ing directly from the risks incurred . Gen
era l provision numbered 7 provides a ba i l bond in the amount of 
$5 ,000 and genera l provision 17 provides not to exceed $50 in cash 
for travel expenses from the scene of an accident . It is not fea
sible or necessary to discuss each of the general provis ions of the 
contr ac t which provide indemni ty in order to rul e on the contract 
as a whole . However , general provisions number ed 14 , 15 , and 16 
of the contract are hereinafter set fo rth, in order to acquaint 
readers of this opinion with the scope of indemnity offered by the 
contract. 

" XIV . The Club lvi ll r eimburse the member upon 
presentment of a receipted bill for an amo unt 
not to exceed Ten ($ 10 . 00) Do llars for profes 
siona l services rendered to the member or any 
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of member's immediate famil y at the scene of a 
collision involving the motor vehicle described 
herein or within twenty-four (24) hours her e
after by a du l y licensed medical doctor when 
such services are for bodily injuries sustain
ed as a direct r esult of collision occuring 
while said member or any of member' s immedia te 
family is engag ed in the operati on of the mo
tor vehicle herein described. 

" XV . The Club will reimburse the member up on 
presentment of a receipted bill for an amount 
not to exceed Five ($5 . 00) Dollars for convey
ing the member or any of member ' s immediate 
family from the scene of a collision involving 
the herein described motor vehicle to the near
est place at which the member or any of member 's 
immediat e fami l y can r eceive medical treatment, 
when such medical treatment is urgently requir 
ed due to bodily injuries received as a direct 
result of such collision . 

" XVI . The Club will reimburse t he member upon 
presentment of a receipted bill for hospital ex
penses incurred by the member or any of member 's 
immediate family , when said member or any of 
member ' s immediate family sustains bodily in
juries as a direct result of a collision occur
ring while sa id member or any of member ' s im
mediate family is engaged in the operation of 
the vehicle herein described , and when said 
member or any of member ' s immediate fam ily is 
commit t ed fo r trea tment to a recognized ho spi
tal by a du l y licensed medical doctor . The 
Club will , upon request, pay member ' s hospi-
tal bill as hereinbefore set forth , directly 
to the hospital upon presentment of a veri-
fied statement from said hospital . The limit 
of the Club ' s obligation under this Section 
shall not exceed Five ($5 . 00) Dollars for each 
day the member or any of member' s immediate 
fami l y is hospita l ized for injuries as a di
rect r esult of said collision; nor shall the 
Club 's obligation extend for more than ape
riod of thirty (30) days fol l owing the date 
of said collision ; nor shall the Association 
be liable or obligated for more than One Hun
dred Fifty ($150 . 00) dollars her eund er during 
the term of this contract ." 
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Along with the opinion request there has been submitted sug
gested changes in general provisions numbered 14, 15 and 16 of 
the contract. Even with suggested changes, general provisions 
numbered 14 and 15 still promise a maximum amount i n money for 
medical care and ambulance service . The only appreciable change 
to be noted in the suggested changes is that they would do away 
with the necessity of the contract holder presenting receipted 
bills before the contract liability is discharged . Suggested 
changes in general provision numbered 16 ~till contain the pro
vision that the club will provide the hospital benefits described 
therein upon presentation of a receipted bill for such expenses . 
In attempting to r ewrite general provisions numbered 14, 15 and 
16 of the contract an effort has been made to disguise the indem
nity offered as merely a service to the contract holder . 

National Auto Service Corporation v. State, 55 S . W. (2d) 209, 
\vas a suit by quo warranto by the State of Texas at the instance 
of the Insurance Commission of Texas to forfeit the charter of 
National Auto Service Corporation on the ground that the corpora
tion was writing insurance without complying with the insurance 
laws of Texas . In that case the National Auto Service Corpora
tion issued to its members a membership certificate , which pro
vided , among other things, that for annual dues of $25.00 it would 
cause to be repaired in its membership garages during that year 
any damage to the member ' s automobile caused by accident not less 
than $7 . 50, not more than $250 . 00. A certificate for a maximum 
repair charge not to exceed $500 . 00 was also issued for an annual 
charge of $45 .00 . The certificate also contained cer tain provi
sions limiting liability o f the company , as to notice, expulsion, 
and nonassessment of members, etc ., and the following clause: 

" ' * * * It must be clearly unders too d that 
this is not insurance, as the corporation 
never pays its members any money , as indem
nity except to repair any damage to member's 
automobile at the corporation's authorized 
repair shops as hereinabove provided. ' * * *" 

In sustaining a forfeiture of the corporation's charter the 
Court of Civil Appeals of Texas spoke as follows : 

"What constitutes insurance has been defined 
by statute in many states, and has been fre
quently defined by the courts . Its essential 
elements as relate to property are that it pro
vides, for a consideration, indemnity against 
loss or damage to property , in which the as
sured has an interest which may result from 
some uncertain or unforeseen cont ingency . 

- 5-



,. 

Honorable C. Lawrence Leggett 

Cooley's Briefs on Insurance (2d Ed.) Vo l ume 
I, page 6, defines an insurance contract as 
'an agreement by which one party for a con 
sideration promises to pay money or its equi
valent or do some act of value to the assured 
upon the destruction or injury of something 
in which the other party has an interest .; 

"Couch's Cyc . of Insurance Law , Vol. 1 , p . 2 , 
defines such contract as ' an undertaking by 
one party to protect t he other party from 
loss arising from named risks, for the con
sideration and upon the terms and under the 
conditions re cited. ' * * * Whether or not a 
contract is one of insurance is to be deter 
mined by its purpose , effect, contents , and 
import, and not necessarily by the termino
logy used, and even though it contain declara 
tions to the contrary. * * * Nor is it essen
ti a l that loss , damage or expense indemnified 
against necessarily be paid to the contractee. 
It may constitute insurance if it be for his 
benefit and a contract on which he , in case 
of a breach thereof, may assert the cause of 
action . * * * In the instant case we think 
it clearly appears that the purpose of the 
contract made by appellant was, for a fixed 
consideration, to indemnify the holder of 
the certificate against loss resulting from 
accidental damage to his car within the lim
its fixed by t he certificate , and that it con
stituted an i nsurance contract under the rules 
above announced. " 

We consider the contract being construed as well withi n the 
rules announced in National Auto Service Corporation v . State , 
cited above . The contract contains eleven special provisions re
lating to reinstatement , cancellations, suspended status, period 
of grace, exclusions, legal expense , definitions of terms , bail 
bond , acceptance by member and action against the association . 
For the purpose of this opinion it will not be necessary to dis
cuss any of the special provisions, since the conclusion herein
after stated rests on our interpretation of general provisions 
contained in the contract . 

CONCLUSION 

It is the opinion of this department that the membership con
tract issued by the Union Automobile Club , and particularly described 
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in this opinion , is a contract of insurance, and the issuance of 
the same constitutes the doing of insurance business ; that the is
suance of such a contract without being qualified to do so under 
applicable provisions of Chapter 37, R. S . Missouri , 1939 , consti
tutes a vio l ation of the Insurance Code of Missouri . 

APPROVED: 

J . E. TAYLOR 
Attorney General 

Resp ectfully submitted, 

JULIAN 0 . O'MALLEY 
Assistant Attorney General 
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