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TAXATION: . Surplus from general tax sale of lands
- after payment of delinquent taxes, -

SALES FOR DELINQUENT TAXES: interest, penalty and costs should be
paid to owner of lands at time of tax
sale snd not to grantee of deed from such
owner subgsequent to such tax sale where
deed purports to convey grantor's interept
in said lands and no reference is made "‘

right to surplus.

April 19, 1950

Honorable David E. Impey F' L E D
Frosecuting Attorney

Texas County

Houston, WMissouri

Dear Sir:

Yoo/

This is to acknowledge recelpt of your recent letter re-

questing a legal opinion of this department.
as follows:

Said request reads

"Tfhe County Court of this county is faced
with several cases involving the right to
overplus from tax sales under the Jones-
Nunger act. I therefore request your
opinion upon the following question:

"Is the grantee in a deed, made by one who
was record owner of the lands purported to
be econveyed by that deed at the time of the
prior sale for taxes under the Jones-Munger
act, entitled to the overplus arising from

such prior tax sale?

"Are the rights to such overplus affected by

(a) whether sueh subsequent deed 18 a quit-
elaim deed or a general warranty deed? and,

(b) whether such deed 1s nmade before or after
the perlod within whilch redemption from

such tax sale mi -ht be had?"

Section 11132, Laws of 1945, page 1050, reads in part as

follows:

L

“Where such sale is made, the purchaser at
such sale shall immedlately pay the amount
of his bid to the collector, who shall pay
the surplus, if any, to the person entitled
thereto; or if he has doubt, or a dispute



I

arises as to the proper person, the same
shall be pald into the county treasury to
be held for the use and beneflt of the
person entitled thereto, # = »"

In the case of Holly vs, Rolwing, 230 Mo. App. 33, the
right to a surplus arising from a peneral tax sale under a-
statute which has since been repealed, (but similar in effeect to
Section 11132, supre) was involved. 1he court held that the
surplus arising from such sale belonged to the owner at the time
of the sale and not to a levee district which claimed it was
entitled to the fund as the holder of a junlor lien on the lands
at the time of the tax sale, The opinion of the court indicated
that the surplus partook of the nature of personal property and
not realty as contended by the levee district, and that the dis-
trict had no llien on the surplus to the extent of the amount
owed to it by the owmer of the lands., In discusesing this matter,
the court sald in l.c. 42:

"As we read the atatute with reference to
collection of delinguent levee taxes we find

no provislion that would authorise such an
action as herelin brought that would establish
a lien upon the surplus money left after a

sale by the State for the collectlion of general
taxes. Nor do we find any suthority by the
courts of this State that would suthorize our
80 holding-

"# # » there 18 no provision in the statute
giving the drainape or levee distriets the
right to follow the surplus derived from a

sale Endor a procedure to colleet peneral taxes,
& % o

In view of the provisions of Seetion 11132, supra, and the
ruling announced in the above cited case, the answer tec your first
inauiry will be that the owner of the lands at the time of the
delinguent tax sale is entitled to the surplus ariesing from such
sale, rather than a grantes in a deed from such owner where the
deed was made subsequently to the tax sale.

You make the further inquiry: "Are the rights to such over-
plus affected by (2) whether such subsequent deed is a quitelaim
deed or a general warranty deed, and (b) whether such deed is made
before or after the period within wvhich redemption from such tax
sale might be had?"

In the Rolwing case, supra, it was indleated that the right
to & tax surplus was personal property, and did not partake of the
nature of realty, and that such right to the tax surplus was in
the owner of the land at the time of the tax sale, In view of the
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ruling in thls case, the right to the tax surplus belng personalty,
nelther a qultclalm deed nor a warranty deed would operate as an
asslignment of the surplus funds arlising from the sale of real
estate for taxes, The right of the owner of the land at the time
of the sale to the surplus would not be affected by any subsequent
conveyance.

Your last inquiry found in subsection (c) 1s stated: "Are
the rights to such overplus affected by whether such deed is made
before or alfter the period within whieh redemption from such tax
sale might be hadi" g

Section 11130, Ho. H.8.A. 1939, provides in part as Iollows:

"i/henever any lands have been or shall hereafter
be of'fered for sale for delinquent taxes, interest,
penalty and costa by the collector of the proper
county for any two successlve years and no person
shall have bid therefor a sum egqual toc the de-
linquent taxes thereon, interest, penalty and
costs provided by law, then such county collector
shall at the next regular tax sele of lands for
delingquent taxes, sell same to the highest bidder,
and there shall be no pericd of redemption from
such sales., Ilo certificate of purchase shall issue
as to such sales but the prrchaser at such sales
shall be entitled to the immedlate 1ssuance and
delivery of a collector's deed.,» # ="

It appears that the effect of this section is that the sum bid
for lands sold for taxes at the first or second offering shall be
the amount of the delinquent taxes, interest, penalty and costs pro-
vided by law. 8ince no provieion is made for a surplus over the
actual amount due, it appears to be the intention of the framers of
this section of the Jones-lMunger Act that there should be no surplus.
Properly & surplus can arise only at the sale of land which has been
advertised for three times, commonly referred to as a "third time
sale" where there 1s no perlod of redemption. Such was the situation
in the Rolwing ease, 230 Lio. App. 33, heretofore cited as holding
that the surplus was personal property.

Your letter indicates, and it is learned, that in some counties
land advertised for the first or second time has been sold to the
highest bidder, thus creating a surplus in excess of the aumount
necessary to pay taxes, interest and costs, While such a sale is
not econtemplated or authorized by the statute, the surplus arising
from such a sale certainly would be perascnal property of the owner
of the real estate at the time of ssle and not affected by any sub-
sequent conveyance of the real estate,
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It 1s assumed and ynur inquiry indicatee that the deed is
in usual form and purports to convey only real estate and does
not purpopt to sssipgn the surnlus arising from the sale.

Cone Lus ion

It is, therefore, the apinion of thils department that the
-owner of the land at the time of sale and not his grantee in a
deed purporiing to convey the land at & time subsequent to the
sale of such land for dellnguent taxes, interest, penalty and costs

is entitled to the surplus arising from such sale, such surplus being

personal property and not constituting eny right, title or interest
in the land described in the deed.

Respectfully submitted,

PAUL N, CHITWOOD,
Asglstant Attorney General

APPRQVED:

Attorney GQMM

PHNC:nm




