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March 10, 1950 

tJ~ r~ 
Fl LED 

Division of Industrial Inspection ·~ 
Department of Labor and Industrial Relatione 
Jefferson City, Missouri 

Dear ¥lr. Irwin: 

This department is in recei pt of your- ~cent request for 
an off icial opinion. This request is a s follows: 

"The Division of Industria l Inspection of t he 
Department of Labor and Industrial Relations 
would like an opinion on whether or not this 
Division has the right to refuse to give in­
formation in regard to the ~ndividual statis­
tical reuorts that are made to this Division. 
Employers are required to fill out theae forms 
and return them to the Industrial Inspection 
Div~sion under penalty of Section 13185, Laws 
of 1929. We have been requested to furniah t his 
information on several occa_siona but we have not 
given out information of this kind to any com­
petitors in the various bus inesses in which they 
may be engaged. 

"We have had inquires on our inspection sheets 
to tell them whether or not t~ condition was 
good or bad at the last inspection of the plants 
that were ins'pected. In court tests against the 
Workmen's Compensation information may be damaging 
to either side in the cour t cont ests and we do not 
put out t his information , only through court action 
for the forms to be brought t o the courts f or evi­
dence. 

rt ~ s our st-atisti cal r epo1 ts ure r~~ cei ved inc i vi dually 
our r eport-s are mad e and broken down in the var i ous 
divisions by the counti es and totaled by the s t ate. 
\·fe do not print any inf ormation in regard t o t he 
s tatist ical report of any individual manufacturer. 
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Honorable Lon N. Irwin 

"I would appreciate very much an opinion from 
your office. I am enclosing copies of statistical 
foraa and the book for the State statistical re­
port for the Division of Industrial .Inspection," 

,, 

The 6)rd General Assembly created and established the Depart­
ment of Labor and Industrial Relations, said department to be under 
the control, management and superYiaion of the Industrial Commission 
of Missouri (Section 1, Lawa Misaouri, 19~5, page 1102), Th•~• was 
also created a DiYision or Industrial Inspection of the Department 
of Labor and Industrial Relations, with a director thereof, which 
director "ehall• perfona all duties and have all the power and re­
aponsibllitiea imposed and conferred upon the Commissioner of Labor 
and Induetrial Inspection, except aa othe~se provided by law" 
{Section 12(c), Laws Missouri, .. 1945, page 1106). 

Section 10154, Laws Mi ssouri, 1945, p4g' 1100 , reads: 

"The Industrial Commission of Missouri with 
the a ssistance of the di rector of the division 
of industrial inspection of the department of 
labor and industrial relations shall, on or 
before the first day of February of each year, 
present a report in writing to the Governor, 
which shall contain statistical details re­
lating to the operation of the division under 
Chapter 68 of the Revised Statutea of Missouri, 
1939i including such information aa is con­
temp ated by Section 1015) thereof." 

Section 1015), R. s. Mo. 19)9, provides: 

"The object of this department shall be to 
collect, assort, systematize and present an 
annual report to the governor, to be by him 
transmitted biennially to the-ieneral assembly, 
statistical details and information relating 
to all departments of labor in the state, 
especially in ita relatione to the commercial, 
industrial, sociali educational and sanitary 
conditions of the aboring classes and to the 
permanent prosperity of the productive industries 
of the state. 

Section 10159 , R. s . Mo. 19)9 , provi des: 

"It shall be the duty of every owner, operator 
or le~se of any factory, foundry or machine 
shop or other manufacturing establishment doing 
business within thi s state to report annually, 
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Honorable Lon ·N. Irwin 

on or before the f irst day of March to the 
commissioner of labor and induatri;i inspection, 
the name of fira, or corporation and the number 
of members, male and female conatituting the 
ease; where loeatedJ capit;I inYeated in .grounda, 
buildin~and machinery; claaa and value of goode 
manufactured; aggregate value of raw material used; 
total number of · daya in operationJ amount paid 
yearly for rent, tax and 1naurancef total amount 
paid in wageaa total number of emp oyeea, male . 
aad !~male; number engaged in clerical and manual 
labor, with detailed claaaification of the number 
and aex of employeea engaged in each claaa, and 
aTerage daily wagea p~id to each.• 

Section 10160, R. s. MO. 1939: 

"The commissioner of labor and industrial 
inspection is hereby authoris•d to furnish suitable 
blanks to the owner, operator, manager or lessee 
of any factory, workshop, eleTator, f oundry, machine 
shop or any other manufacturing establishment, to 
enable aaid owner, operator, manager or lessee to 
1ntelligent~y compli with the provisions of section · 
101S9 of this artie eJ and any such owner1 operator, 
aanager or lessee who shall neglect or rel~se to 
comply with the provisions of this article, or who 
shall untruthtully answer any question or questiona 
put to him by the commissioner, in a circular or 
otherwise in furtherance of the provisions o! 
sections iolSS and 10159 shall be deaaed guilty of 
a misdemeanor, and on conviction thereof shall be 
punished by a fine of not leas than one hundred 
dollars nor more than two hundred dollara. 

Pursuant to Section 10160• su~ra, a form labeled "Cenaua of 
Manufacturing and Wage Schedule",· {copy-attached), is furnished by 
the D1Tision of Industrial Inspection to such persons as are named 
in Section 10159, supra, with blank spaces in which such information 
as is required by said Section 10159 is to be written. When these 
completed forma are returned to the Division of Industrial Ins pection, 
they furniah the data from which is obtained such statistical infor­
mation aa the Division is required to prepare. · Your first question 
is whether or not the Division of Indust rial Inspection has the right 
to refuse to give or a llow to be obtained any information contained 
in any individual r eport made to the Div1$ion pursuant t o the above 
statute a. 
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Honorable Lon N.. Irwin 

In the caae ·of State ex rel. v. Henderson, 169 S.W. (2d) 
)89, 350 Mo. 9681 the Supreme Court of Missouri defined a public 
record at l.c. )y2 as follows: 

"In all instances where, by law or regulation, 
a docuaent is required to be filed in a public 
office, it ia a public record and the public 
has a right to inspect it. 53 Corpus Juris, 
Section 11 Pagea 604 and 605J Cleaent v. Grahaa, 
78 Vt. 29o, 6) A. 146. Ann. Caa. 1913E, 120S1 
Robison v. Fishback, 175 Ind. 1)2, 93 N.E. 666, 
L.R.A. 1917B, 1~79; Ann. Cas. 1913B1 1271; State 
ex rel. Eggers v. Brown, 345 Mo. 430 1 134 s.w. 
2d 28.• 

It is specifically provided by statute that the reports in 
question be made to the Divis!~~ .of Industrial Inspection. There 
ia no statutory provision which might take ·them out of the operation 
of the rule laid down in State ex rel. v. H.-.!}.9-erson. It must be 
concluded that these reports have the statue of public recorda. 

The fact that these r <:!ports constitute questionnariea from 
which data is obtained to prepare the statistical report P!Ovided 
for by Section 10153, supra, does not affect this conclusion. It 
was held in the case of People v. Peek, 34 N.E. 347, 1)8, N.Y. )86, 
20 L.R.A. 3811 in which the comMissioner of statiatica of labor ~a s 
criainally trled for the destruction of reports similar in nature 
to those here under consideration, that though a public officer 
has prepared a report based on questionnaires filed in this office, 
the queationnaries do not ther eby lose their character as public 
documents. 

Now that it has been concluded that these reports constitute 
public records, there remains the question of whether or not they 
are subject to inspection, and by whom. At tha top of these blank 
forma we find the following: 

"NOTICEt The information req~sted in this report 
has nothing to do with your income tax or sales 
tax, and i s handled aa confidential information 
by t his Division for statistical purposes only." 

We feel t hat this "Notice" is of no l egal effect wha tsoever. 
Either the forma provided for and filed p~rsuant to the above 
statutes, by their very nature, constitut~ public records subject to . 
inspection, or they do not. If they are s~ch as are subject to inspec­
tion, this "Notice," whether pr ovided for by a rule , r egulation or mere 
stipulation of t he Division , woul d be of no avail as the Division would 
be without authority to change th<; legal nature of these fo rms unless 
specifically authorized by statute to do so. And there is no statute 
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authorising such rule or regulation. We quote from the case ot 
People v. Peek, supra, at l.c. 351: 

"* * *If these papera contained material and 
pertinent information collected under the ac~, 
and for the purposes conteaplated by the act, 
then the indict•ent 'Could not be defended on 
the ground that the paper• were the private · 
papera of the persona aending them to the 
commiaaioner, or that the · intormation thua 
communicated waa confidentially disclosed. The 
statu'• makes it the duty of the commiaaioaer 
to procure the info~a~ion, and makea it the 
duty of the persona ,deaignated to g1Ye it, and 
when the information~e giYen it becoaea publi•, 
and is for a public purpose, and no stipulation 
or promise on the part of the commissioner can 
give it any other character." 

There is no statutory authority regarding the question of who 

-

may inspect the public records of· the Division of Industrial Inspection. 
Under Section 64-5, R. s. ~.o .. ,· l939, the common law remains in force in 
the State of Missouri unlesa _repugnant to the Constitution of the 
United States, or the Constitution or legislative acta of thia Sta~e. 
We find the common law rule relative to who may inspect public recorda 
stated in 45 Am. Jur., Records and Recording Lawa, paragraph 17, 
page 427, as follows : 

"There is authority to the effect that according 
to the English common law there is no right in all 
persons to inspect public documents or records. 
It is, however, to be noted that the English courta 
have seldom been called upon to enforce a private 
individual's right to inspe·ct public documents and 
records except where the inspection was desired to 
secure evidence in a pending or prospective suit. 
Accordingly, there was formula~~ the following 
common-law. doctrine: Every person is entitled to 
the inspection, either personally or by his agent, 
of public records, including legislative, executive, 
and judicial recorda, provided he has an interest 
therein which is such as would enable hi m to maintain 
or defend an action for which the document or record 
sought can furnish evidence or necessary information. 
This rule, it is said, is not so much a denial of the_ 
right of every citizen to inspect t he public recorda 
and documents as a aeclaration of t he interest which 
a private individual must have to avail himself of 
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Honorable Lon N. Irwin 

the extraordinary writ of mandamus to enforce 
his right. In theory the right is absolute, yet in 
practice it is so limited by the remedy necessary 
for ita enforcement that it can be denominated only 
a 'qualified right. '' The existence of a suit is 
not, however, a sine qua non for the exercise of 
the right." · 

We therefore see that the common law righ~ to inspect publio 
records ia not an unqualified right, but that it is limited to thoae 
indi viduala who may maintain manduua to enforce the right. Aa to 
who may invoke mandamus we quote from the eaae ot Clement v. Grahaa, 
6) A. 146, 78 Vt. 290, (cited in State ex rel. v. Henderson, supra), 
where the court at l.o. 155 stated: 

":rr ';: *We think the true rule, however, is that 
stated by ¥~ . High in his work above cited, Sec. 
431. He says: ' A di stinction is taken between 
the cases where the extraordinary ·~id of a man­
damus i s invoked mer ely f or the purpose of en­
forcing or protecting a pri-vate right, uncon-
nected with the public interest, and cases where 
the purpose of the application is the enforcement 
of a purely public right where the people at 
large are the real party ln intereat. And, while 
the authorities are somewhat conflicting, yet the 
decided weight of authority supports the proposition 
that, where t he relief is sought merely for the 
PT9tection of private rights, the relator must show 
some personal or special interest in the subject­
matte.r, since he is regarded as the real partiy in 
interest, _and his right muat clearly appear. .Upon 
the other hand, when the question la one of public 
righ\ and the object of the mand~ua ia to procure 
the enforceaent of a public duty• the people are 
regarded as the real party in interest, and the 
relator at whose instigation the proceedings are 
instituted need not show that~e has any legal or 
special interest in the reeult, it being sufficient 
to show that he is a citisen and aa such interested 
in the execution of the laws.'" 

It is certainly not the enforcement of a common or public right 
which prompts competitors of individuals filing forms with the 
Division of I ndustrial I nspection t o inspect euch forms. They would 
be precluded from inspecting such records as citizens and taxpayers 
interes t ed in the enforcement of a public right. Nor do we feel 
that a competitor has such a tangible and di rect interest in these 
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recorda aa would permit inspection. It is merely idle curiosity 
that competitors of t he individuals filing these forms wish to 
satisfy when they seek to inspect these recorda. And we do not 
deem thea to haYe for this r~aaon sufficient interest in theae 
records as would justify their access to inspection of same. It 
is therefore our opinion that the recorda filed with the Division 

J 

of Industrial Inspection pursuant to Section 10159 are public recorda 
subject to inapeetion by individuals having an interest in same. 
However, competitore of parties who ·have filed such reports Who 
merely wish to inspect same out of idle curiosity do not poaseaa 
such an interest. They do not have the clear legal right which 
would permit invoking mandamus to info1·ce same. 

The other question ·presented in your opinion request is whether 
or not in.formation regarding the condition of planta inspected by 
the Division should be divulged. upon request for same. 

Section 10179, R. s . Mo. 1939, rearis in partz 

"* * *It shall be the duty of the commissioner, 
his assistants or deputy inspectors, to make 
not less than two inspections during each year of 
all f~ctories, warohousea, of fice buildings, freight 
depots, machine shops, garages, laundries, tenement 
workshops, bake shops, restaurants, bowling alleys, 
pool halls, theaters, concert halls, moving picture 
houses, or places of public amusement, and all other 
manufacturing, mechanical and mercantile establish­
menta and workshops. The last inspection shall be 
completed on or before the first day of October of 
each year, and the commissioner shall enforce a~l 
lawa relating to the inlpection of the establis~­
mente enumerated hereto ore n thi se t n and 
prosecute all persons or vio at ng t e tame• * * *" 

(Underscoring ours.) 
Section 10174, Lawa ~dssouri, 1947 , Volume I, page 356, and 

Sections 10222, 10233, 10251 and 10259 , ~ S. Mo. 1939, confers upon 
the Commissioner of Labor and I ndustrial I nspection the duty of making 
the inspections provided for by the various articles of Chapter 68 
r elating to inspection and health and safety of employees and also 
provides them with the &uthority to prosecute for violat ions of 
the provisions thereof. Violations of these provisions are mace 
misdemeanors by the statutes and penalties provided therefor. 
These powers and dutie& now rest in the Division of Industrial 

- 7-



:: ,. 
•. f • i 

Honorable Lon N. Irwin 

Inspection and the director of said division. Pursuant to these 
statutea inspections are made and inspection sheets filled out 
with the results of the inspections. Assuming such reports to be 
public recorga, we feel that they are not subject to inspection. 

The division in ~ntorc1ng the inspection laws of the atate 
acta aa a law-enforcing ageDOJ• Its inspection records, though 
they a&J be .of a pu~lic nature, are the result of inspections 
made tor the purpose ot aacertaining violation• of law and the 
subsequent prosecution of such otfenaea. Such recorda have been 
held to be secret and not subject to inspection; Lee v. Beach Pub. · 
Co., 173 So. -440, 127 Fla. 600; Re Egan, 98 N.E. 467, 205 N• Y. 147, 
Runyon v. Board of Prison Teraa and Paroles, 79 P. (2d) 101, 26 
Cal• App. (2d) 18). In Lee v. Beach Pub~ Co., supra, there waa a 
city ordinance providing that ' all recorda of the city be 'open for 
inspection, yet the court held .. at l.c. 4.42, that: 

"The appellant contends that there- a r e 
certain records in the police department of 
a city whi ch must be kept secret and free 
~rom comr;ton inspection as a matter of public 
policy. This is true. The rule as stated in 
23 R.C.L. 161_, is aa follows: 

"'The right to inspection does not extend 
to all public recorda and documents for 
public policy demands that some of them, 
although of a public nature, must be kept 
secret and free from common inspection, 
such for example, as diplomatic correspondence 
and letters and diapatchea in the detective 
police service or otherwise relat ing to the 
apprehension and prosecution of criminals.'" · 

' 

It is therefore our conclusion that since the inspection records 
are made in t he enforcement of the ine~ction l~ws and since t hey a re 
instrumental in th~ prosecution of violators of such l aws, they f all 
within that class of records which the case of Lee v. Beach Pub. Co. 
holds that public policy demands that they be kept free from co.illffion 
i nspection. 

CONCLUSION 

It i s t her ef ore the opinion of t hi s department th~t t he i ndi­
vidual statist i cal r eports f i led with t he Di vi ~ ion of I ndus t-ria l 
I nspection pursuant t o Sect i on 10159, R. s . Mo. 1939 , are public 
r ecords sub ject to inspection by t hose per sons having an interest 
t herein. However, competitors of t hos e i ndividuals f iling such 
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Honorable Lon N. Irwin 

forms who wiah to inspect these recorda merely out of i c le curiosity 
do not possess such an interest as will permit inspection. 

It ia further the opinion of this department t hat the inspection 
reports made by the Division of Industrial Inspection are of that 
class of recorda that public policy demands be kept free from in­
spection. 

APPROVED: 

J. E. TAYL6R 
Attorney 

hrlV : h r 

Respectfully submitted, 

RICHARD H. VOSS 
Assistant .Attorney General 


