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CIRCUIT CO~rTS: 
SALARI ES AN' FEES: 

Circuit Judge of the second Judicial Circuit 
entitled to receive the change of venue fees in 
cases which were tried and finall7 disposed of 
by said judge prior to July 1, 1946. 

JWlO 26, 19_50 

Honorable J runoa Glenn 
Prosecuting Attorney 
nacon county 

FILED 
·. ~~ 
~ 

Uo.con, Uiasour1 

Dear Sir : 

I. -..._~. · . . 

Thi s will ackno't'lledco receipt of your lottor of' June 15, 
1950, roquostin~ nn opinion of this dopar~~ont . Taia ro~uost 
reads as follows: 

"I nm 1n receipt of' tho two opinions 
enclosed in your lettol' of' Juno 13. 
Our Ci rcuit Judge i s of' the opinion ti~t 
tho questions prooonted 1n my prior letter 
to you CU'O not sufficiently answered by tho 
opinions oncloood by yourself. 

"I think tho only question rcmaininc is I 
TThothor tho Circuit Judgo io entitl ed to 
chango of venue foes 1n thoso co.aoa hich 
~ore tried nnd disposed or prior to January 
l, 1946, bu~ w11ich tho Ci r cuit Clork fail ed 
to ronit to h±O ~rior to that date." 

II. 

Section 1074, R, s. no. 1939, provides as fol lows : 

"The clerk of any circuit court receiving with 
any t ranscript aaid sum of ton dollars shall 
pay oa.id sum to tho judge or tho circ~1t court , 
or to a.ny special jud~e tryins such ca.oo, after 
a trial had or upon tho final disposition of 
such causo tn said court : Provided, that if' no 
chango o! venue i s Granted, the reoney paid 
undor this and tho preceding section aha.ll bo 
returned to tho part y or parties pa.yins tho 
a~oa Frovided, howovcr , that all moneys 
recoivod by tho clork of' t ho circuit court 
of the city or J t . Louis , undor and by virtuo 
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or the provisions o.r this and the preceding 
section, shall be paid by him 1nto the city 
treasury, and used for the payment of the 
salaries of the circuit judges and co~trt s·ceno-
graphers or tho said city." · 

This section hns been repealed by House Revision Bill No. 2118 
of the 65th General Assembly. The eo~~ittee on logiolativo research 
stated in roGard to ~ction 1074: 

"Since by Lnwa 1945# po.eo 1522, s . G, judc:;os are 
givon a stutod salary as total compcusation, the 
above provi~lon allo~~nJ tho ton dolLars to n 
judge of the circuit cotu•t is ~pl1odly ro~ulod. 
Thore.foro it io our;costcd t~1at; section 1074 
be repealed and reenacted only allowing the ten 
dollo.ra to co to special judces. This nocoso3ito.tea 
a. i'urthor cho..n.:;e !n tho eoction so that whonover 
a ro~ul~~ judco serves tho sum uill co into tho 
county troaoury. •• , 

- . 
I 

Our offico on LUGUSt 20, 1946, iri m1 opinion to Honorable o. o. 
Bronn, judgo of the 26th Judicial Circuit , h$ld that said section 
1074 was repealed by roa.son or tho irreconcilable conflict with 
s. c. s. s.a. !d!.2, non Lnwa 19~-5, ~:u1c;e 1522 . This la1.; \'Ins approved 
July 13, 19~6, and bocamo ortoctive Octobor 6, 1946 • 

Section 2ij. <;£ 1\rticlo V of the .'i ssouri Constitution of 1945 
provides ~s fol~owet 

"Salo.rios and Co:::tpens'ntion o.r Jud__;es•-Provis:ton 
ugainst Other· Special Co~pcnoation and Practice 
of Law--Travel and O·thor E.."'q)onsos• ... Foe:le ·- All 
judges . shall receive ao salary tho total a~ount 
of their present c~ponsation until othorv~se 

· - provided by law, but no judge's salnry shall bo 
diminished during hie tel'm of office . 1Jntil . tho 

·and of their prosont terns probate jU<iJOO Dho.ll 
continuo to receive camponsntion and eio~k biro . 
as now provided by law, Tao salaries or oasis - · 
trates shall be fixod by law. No judge or n&gis­
-tratc sb.nll rocoivo any other or ad~itionnl 
c~ponsation for any public 3orv1co1 or practice 
la\7 or do lnw busine-ss, oxcopt probato jud(;es 
dur1ng their present to~s. Judges may. receive 
roason~blo travoli~ ruld othor expenses allowed 
by law, Tho too or nll courts, jud3os and 
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magistrates shall be paid monthly into tho 
state troaoury or to t:.~.o county puyinG thoir 
salarios. " 

section 2 of tho Schedule of tho Mi s souri Constitution or 1945 
pro~i~s us r ollows: • 

"sec. 2 . Effect on Existing Laws.-· 
All laws in force nt tho time of the adoption 
o:: this Constitution and consistent therewith 
shall romnin 1n full force and off oct ~tntil 
rumonded or ropoalod b y tho general assc~bly. · 
All la\TS inconaistent with this Constitution~ 
unleso sooner ro,calod or ruwnded to con2or m 
uith t 11s Constitution, shall re·m1n 1n full 
force and e:tect ~til July 1• 1946. " 

Secti on 5 of t he Schedule of tho Mios ouri Constitution or 
1945 provides ns follows: · 

"Soc. !). Efi'oct on EX1st1~. Rl~ts, Clo.1Llo, ...:!tc .-­
All rijhts , clab,s , co.uaec o£ ~ctlon ~~d obl1Jat!on3 
ex13tins and all concracts, prosecutions, rocoe ­
niz~cos and other instruuonts exoeutod or ontored 
into a.."'l.d o.ll indictments \7h1ch ahnll il. .... vo boon 
f ound and inf ormo.-l;ions \i:'lich shall havo baon :Lilcd 
e.11ci all notions t1hich shall h uvo boon instituted 
and all £inc~ , taxoa , ~onaltioa and f or£oiturcs 
assosaod1 levied, duo or owing yrior to the 
adoption of this Constitution shall continuo to 
be as vnlld ao i f tbis Constitution had not boon 
c..doptod. n 

Tho SUpremo Court of t11socror1 has held in the case or Cunninzbam 
v. Current River .a • .a .. Co., 165 J.~o. 270 , 1 . c . 277 , 65 s. ·7. 556, as 
follows: 

"~~ * ~:·Tho ton dollars ul1oso payment is required 
to be .,ado on tho preoentat1on o~ an appl~cnt!on 
for n cnango of vonuo fran tho circuit whoro tho 
cau se is at th time pondtng, is not int ondod and 
is in !'act in no eonso an 1ncr oaso in tho salary 
of tho judge to h~ it is to bo paid, but c~pon­
sation for extra labor icpoood~ upon htm by tho 
person on ~aooo application tho vonuo is changod ~ 
by r eason of tho cause bolns oont to ~im £ro~ 
another circuit .. 

"Tho co~ponoation montiancd i n tho Constitution 
moans c~ponoation paid by tho Stato, or oomo 
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subdivision thereof, in the "ay of nn increase or 
salary or compensation) nhich can not bo increased 
by legislation during tho porlod for which the 
jud~o is elooted1 but doos not moan ~ at ho ay not 
bo paid for·extra serv1cos and oxponaos incurred 
in tho performance theroor , ovon out of the State 
troaaury. " 

Tho S~ )re~.,o Court or IJiaa Ul.,1 in tho case of Stute vs . Farlllor, 
J . • 11061 271 o. 306, said: 

"Tho i'acta 8.l"e !'ott and simple 1 and touching 
thom there is no di3puto; they run substan­
tially thus: Relator is no~, and has boon 
since tho lst day or January, 1911, clork or 
tho circuit court OJ."' Callano.y county. IIo !3 
no\'1 sorvine his 3ocond tor.rn as ·such clerk; 
thO te~ tor whic hv nns firot elected hnv-
1ng e;~ire<! on tho 31st 'da or :>ocombor, 1914• 
On tho lst dny of January, 1915, hav~s boon 
ro- olocted, relator duly ontorod upon his second 
term as ouc l circuit c1ork. 

"It is conceded by tho pleadings thnt pursuant 
to tho method pointed out by statuto tor ascer­
tainiuc; tho population of callaway county, s&id 
county contains bet oen 2$1 000 ~~d 3P1 000 
population. At tho September tezt'.Jl of the county 
court of Callaway county, rol~tor • in all t nga 
folloYdng the )rov1oions or sn act o£ tho Logialature, 
paseed in 1915, and approved ::arch 22, 19151 nd ·hich 
act ptirsunnt to tho express provloion3 thereof took 
errect J~ly 1 , 1915, prosentod to tho county court 
h!o acQount for salary 'na eircult clork ~or tho 
month o~ A~~3t1 1?15, accompani~d by roporta in 
!'roper !'orm. Do.fondants ro.fusod to order, 01~ to 
.:::HJ'l.e and sign n- warrant for relator for mtch 
aal8rf, on tho (Wound that tho c.ct or 1915 -.;llich 
!ltld put all circuit clerks of t·11o ot to upon a 
ealar~ baa3.o o£ conn>onsa ;;ion, was unconsti cutional. 
~:· t:• .;f. 

Tho court hold, l . c . 1109: 

"Far alnco all o.f us havo boon lawyers in act! YO 
practice, we judicially notice tho delays incident 
under our practice , statutes, and system of appellate 
reView between tho earning of !'ces by a circuit 
clerk and his actual collection thorcor. Payments 
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of costa, which incl udo the· fees of ciroui t 
clerks, arc delayed in n l ar ge number of cases 
till an appellate court has passed finally 
upon tho case . Renee it is f and tho ~~ually 
increasing collections of relator above sot . 
forth cl early illustrate this fact ) that tho 
yearly sums collected by n circuit olork 
increase annually till a max~ is ronehodJ 
ouch increase boing duo to tho belated camin& 
in o£ foos earned, but not collected, till artor 
tho determination of appoula. 3omettmos wo know 
feos are not actually collected by a circuit 
clork till years after he has gone out of off1eo, 
thouah actually ea1~od by h1rQ men ho was an 
officer. We hnvo hold that ho o uld apply an 
e:.;oess oolloctod ovor tho statutory liDit in ono 
year to a dofioioney under that limit for another 
yoar (Allen v. Comm 96 no. 1931 9 J . 1e 507 ), which 
holdin; accentuates tho t hou,Jht that tho Loc.;is­
lnt~e was not rnr '~one in donaminatlns as salary 
tho nnnual statutory otlpond of a circ~it clerk. " 

Tho Supro~ Court in the caao of ~1th v . Pettis County, 136 
s . l1. 2d 282, 34.5 uo. 839, hold: 

I 

"Tho foes collected by probnto judgos arc of 
public rocord. :e rnuat nssumo that tho legis­
lature rms f~liar iith them when thoy adopted 
those provisos. \/e no.y also assume that tho 
leaislaturo. was f~iliar with probate practice 
in a gonoral way. For instance, that estates could 
not be finally set tled until after a lapse first 
of two years and now of one year. \1horo there is 
11ti~ation estates remain open for indefinite 
periods. Estate of minors undor guardianship may 
remain open for almost twenty- one yoars ; estates 
ot insane persons much longor. Thoreforo , tho 
collection of toes ~reviously earned oay 1be long 
postponed. It ~ould bo and is ·unlikely that 
sufficient roes could bo collected in tho first 
years or perhaps during the entire four years or 
tho term to reach tho amount allowbd. Uoroover• 
a probato judge is apeci£icully prohibited by this 
aruuO section' from collecting fOOS ~ advance . 
Before tho ltm1tation or thoao provisos was L~poaod 
probate judcoc W9Uld continue to collect foos long 
after tho expiration of tl1eir torms . Those matters 
all must hnvo boon considered. This court itself ' 
haa jud1c1tllly noticed the delays \'fh ich onaue 
bott7con tho tine a circuit clerk cams his fcos 

-5-



.. . .. 
... 

/ • . . 

lion. James Glenn 

and his actual collection or them in State ox 
rol . Emmons v. ~armor, 271 uo. 306, 196 s. 7. 1106. " 

"~1- ·=~· ·::-A Pl"'obate jud3o r.w.y only collect i'oo:J for 
oorvicoo \ih.ich ho has a.lroa dy !1Cl'i'ormod. Those 

, oervioos mo.y bo per!'orr.1oq only \Thilo he is in 
or.rico. Hio fooa c£lll accruo only \:-h1lo ho is 1n 
offico . Those ~rovisoo only l imit what ho mo.y 
l!c op. Ue said in Co}'b1n v . Adair Co .nt~?' 171 
t!o. 335, 71 J . U. 67}i, that a circuit clerk con 

. de::-:.umd o.nd rocovor hio uncollected foos from his 
succosso~. A auit for feos against a elork•s 
oucce s sor was upheld in Lyoett v . ·1ol.ff , 4.5 
o. App. 409. 

"·~ * i:· The fnct that Judge smith succeeded 
iLLmsel.f in orfice in no way affects our 
conclusions * * ·tt·. " 

From tho above and foregoing cases it is clear to us· that tho 
circuit judGe of ~con county, Missouri , is ont1tlod to rocovor 
his uncollected change of venue feos from tho circuit elork i n 
t hose casea which wore tried and disposed of by said circuit judge 
prior to July 1, 1946. 

CONCLUS!O~l 

It is tho opinion of t h ia do~ar~ont that t he Circuit Judge 
or tho necond Jud.ioinl Cir.cuit !.o entitled to receive tho cb4n;;o 
ot vonue toos in cnoos which ~o~e tried nnd finally d1spoeod or 
by naid judgo prior to July 1 , 1946• . 

APPROVED I 

J.~ 
Attorney General 
SJrtsmw 


