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INHERITANCE AX :· Damages r eceived under wrongful deat h statutes 

not subject to Inheritance Tax. 

)!.~arch 17 , 1950. 

Iv'a- . c. L. Gillilan , ~, ss 't. Supervi.::;or , 
In Charge of Inheritance Tax , 
Department of uevenue , 
Capitol ·Buildi ng , 
Jefferson ~ity, wissour i . 

Dear I"ii' . Gillilan: 

~If~ 
Fl LED 

83 

e have yvur recent r equest for an opinion . Your l etter 
of request is as follows: 

"I am enclos i ng a letter from .hr . John •• 
Adams , Public l.ccountunt, Murshall , ki s souri , 
~hich i s self- expl anatory . 

"'lhis question i s f requentl y pr esented and 
this Department would appreciate an opinion 
from your Uf1i ce f or f uture gui dance . 

",e have i n our fi l e an opinion written by br. 
John • Hoffman , Jssistant Attorney Gener al , 
bearing date of January 26, 1937, addressed to 
~ . h .• J . Gr een , Farmers 3ank of Trenton , 

'I' renton , !•1issouri , in which he hel d that damage 
· recov~red under the Feder al ~players Liability 

1 ct \~as not subject to the J t ate Inheritance 
Twc . 

"This DepartQent has , ho~ev~r, in the past 
asserted clui m for t ax in cases sim~lar to the 
one here\~ith pr t.sented . In f act , in many in­
stances admir istraticm i s had for the sole pur- . 
pose of obtaining damage , either by ju<gment 
or settlement agreement , ~d the amuunt recovered 
r epr esents the entire estat L, vut of which is paid 
allowed clai,.ts . 

"In a l l cases brought to our attent i on the t ax 
has been paid on the amount r ecovered and pai d i nto 
the estute , or the admini st r tttor , for distribution 
under Probute Ceurt vra er . " • 
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March 17 , 1950. 

Mr . Gillilan: 

1'he letter from lli' . Adams , referred to in your letter is 

as follows: 

"Under appointment from the Probate Court 
of ~aline County I am serving as appraiser 
for state inheritance tax in the estate of 
a decedent ~~o was killed in an automobile 
collision with a Greyhound Bus . 

"Suit was brought a a inst the .bus company 
for damages for the death of the decedent by 
his heirs in the name o£ the administrator 
o£ decedent's ost ate (I am informed that said 
administrator is the only person permitted to 
bring such action under Missouri law) . Settle­
ment was effected with the buu company without 
trial under the terms of thich they paid the 
administrator as trustee the agreed upon am0unt . 

"There is now a differ ence of opinion among local 
attorneys (including the Judge of the Probute Court) 
as to whether the amount received from the bus com­
pany should be included in the assets of the de­
cedent's estate subject to the issouri Inheritance 
Tax. " 

Sect i on 571 R. s . ~o . 1939 i s in par~ as follows : 

"Property subject to inheritance tux . - A tax • 
shall be and i s hereby imposed upon the transfer 
of any property , real, p rsonal or mixed, or any 
interest therein or income therefrom, in trust or 
otherwise, to persons , institutions , associations , 
or corporation , not hereinafter exempted , in the 
follo .-1ing cases: hhen thu transfer i .a by will or 
by the intestate laws of this state from any per-
son dying posse~sed of the property while a resi-
dent of the state. 

" · * * hen the transfer is made by a resident or 
by a non-resident when such non-resident's property 
·is within this state or \tit hin its jurisdiction , 
by deed , grant , bargain, sal e or gift made in con­
templation of the deatn of grantor , vendor or 
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n-·. Gillilan: 

donor , or intending to t ake effect in possession 
or enjoyment at or after such death . 

"* ... ·· nhen the transfer i s ma e by a resident 
or by a non-resident when such non- resident ' s 
property is within this state or within its 
jurisdiction , in trust or otherwise and the 
transfer or has retained for his life or any 
period not ending before his death , (1) the 
possession or enjoyment of or the income from 
the property , or (2) the right to designate 
the persons ~~ho shall possess or enjoy the 
property or incoae therefrom, except in case 
of a bona fide s ale for an adequate and full con­
sideration in .money or money's worth . " 

(Underscoring ours) 

It is clear from the above that there are four, and only 
four, forms of tran~fer of property subject to inheritance tax­
ati\,n in 1ssour1 : 

(1) By will; 

(2) ·By the intestate laws of thi state; 

(3) n contempl~tivn of death or intended to 
take effect in possession or enjoyment aft er 
death; 

(4) In trust ~1here the tl'ansforor has retained 
the income for life or the right to name the 
persons who shall possess the property or 
income therefrom. 

Section 3653 h . S. ~o . 1931 is as follows: 

" fuenever the death of a person shall be caused 
by a wrongful act , neglect or default of another , 
and the act , neg l ect or default in such as would, 
if death baa not ensued , have entitled the party 
injured to maint ain an action and recover damages 
in r espect thereof , then , and in every such case , 
the person who or the corporat i on which ~~ou..~.d have 
been liable if death had not ensued shall be liabl e 
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March 17 , 1950. 

~. C. L. Gillilan: 

to an action for damages , notwithstanding the 
death of the person injured . " 

Section 3654 n.s. I·•o . 1939 (as amended , L'lws 1945 , page 
846 , Section 1) is as follows: 

"Damages accruing under the last preceding 
section shall be sued for and r ecovered by the 
same part ies and in the same manner as provided 
i n Sectivn 3652; and in every such action the 
jury muy ~ive such damages , not exceeding fifteen 
t hou&and dollars , as they may deem fair and just , 
witn r efer ence t o the necessary injury resulting 
from ouch death , to the survivinp; parti s who may 
be entitled to sue , and a l so having regard to the 
mitigati ng and aggravatin ~ circ~stances attend• 
ing such wrongful act , negl ect or default . " 

Section 3652 1 . s. A-'10 . 1939 provides for suit f or , and re-
covery of , damages in part as f ollows : 

" * * First , by the husband or tife of tho de­
ceased ; or, second , 1£ t here be no husband or 
wife , or he or she fails to sue ~ithin six months 
&fter such death , then by the minor child or 
children of the deceased , ,thether such minor child 
or childr en of the deceased be the natural t orn or 
adopted cnild or cl~ildren of the deceased: .,. * * 
thi~d , i f such deceased be a minor and unmarried , 
whether such deceased unmarried minor be a nat ural 
born or adopt ed child , if such deceased unmarried 
minor shall have beon duly adopted accordi ng to the 
la\IS of adoption of the state where the person ex­
ecuting the deed of adoption r esided at t he time of 
such adoption , then by the father and mother , who 
mly join i n the suit , and each shull have an equal 
interest in the judgment; or if either of them .be 
dead , t hen by the survivor ; or , fourth , if there 
be no husband, life , minor child or minor children, 
natur al born or adopted as hereinbefor~ indicated , 
or if the decea3ed be an unmarried minor and there 
be no father or mother , then in such case suit may 
be instituted and recovery had by the administrator 
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March 17 , 1950. 

~r. C. L. Gillilan: 

or executor of the deceased and the amvunt re­
covered shall be distributed according to the 

. . 

laws of descent , and such corporativn , individual 
or individuals or such off icer , servant , agent , em­
ployee, ma~ter , pilot , enbineer, or driver , may 
show as a defense that such death waa caused by 
t11e negligence of the deceased . * * * " 

The damages were received in this case under and by virtue 
of the section set out above , by the administrator for the bene­
fit of the beneficiaries named in this same act . hatever these 
beneficiaries received , was not by reason of any of the four 
forms of taxable transfers heretofore set out , but solely under 
the terms of this state law. 

In the case of Troll v . Laclede Gas Li~ht Company, 182 
f.t,o . App . 600 the court said as follo •• a, aftet setting out the 
Death Act atatutes, supra, l . c . 605, 607: 

"In Holton v . Daley , Admx., 106 Ill s . 131, 
where the action was under a statute in terms 
the some as our section 5426 (3653 supra), it 
is said: 'In construing thi~ section this 
court said , in City of Chicago v . t~jor , 18 
Ills. 356 : "i'hc Legislature intended that the 
money received should nGt be treated as a part 
of tne estate of the deceased ••• The per­
sonol reprosentatives brinG the action , not 
in right of the estate , but as trustees for 
those ho have a more or less direct pt;cuniru.-y 
interest in the continuance of the life of the 
deceased and lw had some claim at least upon 
his or her natural love and affection." ~" ·· ··' " 

( ords in parenthesis ours) 

"ln such case the executor or administrator, in 
pros cutiilg tne actiun is a mere nominal party , 
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! • C. L. Gillilan l , 

who sues for the benefit of the real party in 
i terest; ana such damages as he may r cover 
do not go to th eetatc of the deceased , nor 
bel~ng to him i n hio representative c apacity, 
but to the person for whose benefit the right 
of action is given by the st ~ tute . • ~ " 

ln 28 Am . Jur . 49 the following appaars: 

"The phrase , 'r ceivable by the executor,' 
ao used in the United States Revenue Act 
means 'collectable by th executor for dis­
tribution' under the l uws of the jurisdic-
t i un pursuant t o -..hich he uct ~ ; and , in 
vie~r of this rule , the· proceeds of life 
policies aggregating l ess than ~40 , 000 
cannot be regarded as a part of the in-
sured's gross estate, althou~h made payable 
to his estat o, where , under the applicabl e 
state la~s , such proceeds do not become a part 
of the s ener 1 estate , or subject to the claims 
of creditors , but pass , through the exacutor 
as a mere CCJnduit, to the statutorl beneficiaries , 
who take a vested interest as ot' t e time of the 
insured's death , fr ee from the claims of credi­
tors . " 

(Underscoring ours) 

In an opinion by thio of~ ice , dated January 26 , 1937, addr essed 
to R. J. Green , the sume quest i cn was pr·esented. It concerned the 
applicability of the !•tissouri Inheritance Tax t c damages received 
under the r ederal ~mployers ' J..iability hCt . This act is similar 
to the .Missouri Death Act in its major provisions . This office 
ruled as follows : 

• 
" n view of the foregoing , it i s the opini on of 
this department that mvney received as damages under · 
the Federal mployers' iability Act by a personal 
r cpreacntative of a deceased employee is not sub-
ject to tax under the inheritance tex l a;s of 
f.tissouri . " 

In passing , we refer to the statement in the appraiser 's 
l etter that he understands that the admi nistrator is the only 
person p rmitted to bring t hL) action , and we <(uot e from Cummins 
v. h.ansas City Public "ervice Co . 66 -..~ • • (2d) , l.c . 926: 

"* "' t.( An administrator is not entitl ed to 
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·ll' . c. L. Gillilan: 

bring suit for the benefit of the next of 
kin if other designated beneficiaries .do 
not do so within a definite time , as minor 
children ~e; therefo re , it is not unr~ason­
able to hold that he mDy do so only ~hen there 
are none of the desi enated beneficiariel:> , who 
did suff er actual loss survivinz at the time 
o~ the death. The se~e construction , as to 
similar beneficiaries , has since been put upon 
the Federal Bmplvyers' Liability ct (45 UJCA 
Sees. 51-59) by the Supreme Court of the Unit ed 
States . * f * " 

It i s therefore the opinion of this office that damages 
recovered under the wrongful death statutes of this state are 
not subj ect to the Missouri Inheritance Tax. 

APP :LOVED; 

J. J:, . '!'ayl or 1 
Attor ney General ~ 

HJD : cg 

espectfully submitted , 

H. JACK3 N DANI L, 
ASsistant ttorney General. 

• 
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