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The elec tio;t by ;a county may be 

OFFICERS: 
made by the County Court . Such ac ­
ceptance does not cover elec t ive 
officers . 

February 7, 1950 

Honor able Spencer n. Givena 
Director 
ui vision of ,/orkmen' a Compensation 
Department of Labor and Industrial 
Rela tions of Uiasouri 
Jeff erson City, Missouri 

Dear Director Givenss 

t 

Wo have given further consideration to your 
written request to this departmen t for an opinion re­
specting the application of Sectl.on 3693, R. s . Mo. 
1939, to the public employments and ettployers named 
in said section . In reply to your request there was 
submitted to you the opinion of this department dat~d 
September 30 1 1949, In the former opinion it was said 
that t hat part of Section 3693, in the fifth par~graph 
t her eof , authori~ing the public bodies named therein, 
to elect to. bring themselves under the terms of t he 
Compensa tion Act , i s in violation of Section 38(a) of 
Article III and Sect~ ons 23 and 25 of Article VI of 
t he prosent Constitution ot this Stato, 1n that it is 
in excess of loGialat 1ve power to pass an Act auth-
9rizing public bodies to grant public monies to pri• 
vato persons , Jand is , therefore , unconstitutional. 

Upon further consider ation it is believed t ha t 
the former opin1~n was erroneous and the same is over • 
ruled and withdrawn. 

You sub~t three questions in your letter for 
consideration. They are: 

"(1) 

(2) 

(3) 

By whose authority a county may accept 
the L&WJ 
if such acceptance is filed, does it 
cover elective officers, and 
if such acceptance does cover elec t ive 
officers can they reject the Law as em­
ployees . " 

This department now believes t hat said Section 
3693 is valid and of foctiveJ that any of ~he public 
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employers referred to in tne fifth paragraph thereof 
may elect to bring itself wit~ the proviaiona ot the 
Ao t and that the use of public funds for such purposes 
as wor~n•s compensation would not be contrary to slid 
sections and provision• of our const1 tution, because the 
operati~n of such public bodies and acts of such public 
bodies in the employment of their employees and the per .. 
fonruu1ce by their employees of their duties direotad by 
such employers , are in themselves the carrying on and 
performing the tunctiona ot public government for the bene­
fit of the public, and that the uae or public funds tor 
the payment of worlalen' s compensation to such eJJlPloyees 
would not conatitute tb8 grant or gift of public money to 
private individuals, and, therefore , would not violate 
such named secti ons or any oth~r provisions of our Con-

' atitution. The paymenta of workmen' s compensation cr 
of premiums on insurance for auch purpose are not grants· 
or gifts but a part of, or incident to , the wages ot the 
employee . 

• The Suprema Court of Uissouri haS not had occa-
sion to pass upon the question Of Whether the Ule Of 
public funds to pay workmen' s compensation by such·public 
bodies would be permisaible under the Constitution, but 
the court bas had be!' ore it numerous cases whore the ques­
t.~-on arose Whether the paymont of money to private indi­
viduals who were performing services in the public interest 
could be made out of pUblic tunda, appropriat,d for auch 
services for cities, or to ~ paid to hoapitala , industrial 
homes , county farm bureaus which are formed by private cit1-

------aena , for the es tablishmont of a municipal airport, and 
other- like llllttera, and in which cases the Court held that 
such services and such enterpri1e1 were tor public purpoaes 
and justified the payment therefor out of public funds and 
that such pa~enta did not violate the provision• or the 
Constitution prohibiting the use ot public funds aa a gift 
or grant to private individuals. (State ex rel . Crow, 
Attorney General vs . C1ty or St. Louis , et al ., 174 Mo. 
l25J State ex rel . vs . Seibert, 123 Mo. ~41 State ex rel. 
vs . Industrial Home tor Girls, 144 lfo • 275J Jasper county 
Farm l:3ureau va . Jasper County, )15 llo . 5691 and Dysart vs . 
st . Louis , 321 Mo. 514, et cet.) 

I 
The caae or State ex rel . Crow, Attorney Gtneral 

vs . City of St .Louis , 174 Mo. 125, was considered by the 
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Supreme Court on the conat1 tutional quastion of the right 
of the city to appropriate pUbUo money to reimburse a 
city officer for money expended arising out of the dis­
charge of his official duties. Holding that tba appro• 
priation or such funds and the payment thoreot to the 
officer fo~ such purposes wore constitutional, the Court, 
l.c- ~9, sa1dt . 

"Here the municipal corporation had a 
duty to perfo:nn, rights to defend, and 
interests to protect in removing or hav­
ing removed, the nuisance from the streets. 
The officer acted bona f1de 1 W1 thin the 
scope of hia duties, lawfully. The in• 
demnity was legal and propor." 

In manJ or the States having Workmen• a Compensation 
Acta the Courta have held that public bod1ea auch aa are 
named in said section 3693, Which have accepted suoh Acta 
may use public funds for the payment or compenaa tion and 
that such payment does not violate any constitutional pro-

' vision prohibiting the use of public money as a private 
grant or gift to 1nd1 vidual a. 

The following cases have considered atatutea de• 
fining the atatua of different classes of employments s\loh 
as are named in a aid Sec t1on 3693 as to being pubUo em• 
ployments authorizing tbe~l to pay compensation to their 
employeea out of public funds{ nnd have held that such 
statutes did not violate any constitutional provision pro­
hibiting the granting of public funds to private indivi­
auala. ( Michigan•-•\Jood va.- Detroil, 188 Uich. 547, 155 
li .VI. 592 1 L.n.A. 19lb o 388 ( l915)J Montana--•Re Lewia & 
01ark County, 52 Mont. 6, 155 Pe' 2o8,· L.R. A. 1916 D 628 
(19l6)J Ohio•••Porter vs. Hopkina, 91 Ch• St. 74, 109 N. E. 
629 (1914)J Il11noia•••McLa~hl1n va.- Industrial BOard, 
281 Ill. 100, 117 u. ·.~ . 819 ( 1917) J Arilona•-Fair1'1el4 va. 
Huntington, 23 Aris. 528, 22 A. L.-n .- 14.38 ( 1922) J llaryland··­
Clausa va. Board or Education, 30 A. (24) 779 (1943)1 
Nevada•••Nevada Industrial Commission va. washoe County, 
41 Nev. 4371 171 P. 511 (l918)J Cq1orado--.school ~istrict 
No. 1 vs. Industrial 00~asion, o6 Colo. 560, 185 P. )48 
(1919)1 Georgia--city or Macon va. Benson, 175 Ga. 502, 166 
S B. 2b (1932)J City of ;Atlanta va. Pickina, 176 Ga. 833, 
169 s.E. 99 (1933}) State Highway Department va.- Baaa, 29 
S.E. (2d) 161 (l944)J and LoU!aiana--•· Kronoke va. Caddo 
Parish School Board, 183 so. 86 (1938).) 
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The Colorado case of School District #1 va, 
Industrial Com~ission, 66 Colo , 5801 185 p , )48, after 
referring to a constitutional provision similar to those 
1n Missouri , saidt (l,c. 350)1 

"It has repeatedly boen held that tho ob• 
jec t is a public one even whore the sole 
purpose of the act was to provide compen• 
aation for pri ate employes only, It can 
be none the lose for a public purpose when 

· the statute, as in the cas• at bar, is 
so fraiaed as to provide for compensation 
to public employes also , * ~ ~ ~ * ~ * *•" 
" The manner in whioh .a stat e , a munioi~ 
pal1ty or a school district, shall treat 
ita e mployers appears to be peculiarly 
a matter for legislative dete~nation. 
* ~ .. •" 

This decision is logical and sound and in harmO~ 
With the spirit and purpose of Workmen's Compensation Acta 
in the design of such Acta to serve a public benefit as well 
aa to establish social justice for employees, and conati• 
tutea, with the other "cited oases, persuasive authority tor 
our belief that it this question were before our SupremJ 
Court for decision, it would hold the same view. 

Considering the above cited Missouri casea aa 
directive and the decisions cited from other States as 
persuaa1ve, W8 believe thot neither the terms or said sec­
tion 3693, nar ' the operation thereunder o.t the public bo41ea 
named therein who may el,ect to accept the terms or the r~ork~ 
men• s Compensation Act, by providing and paying publle tunda 
to their employees as workmen' s compensation, due for in~ 
jurios sustai ned under the Act , are violating the provis1ona 
of our co~titution in so doing. 

It .follows! we believe , that such employors as are 
named in said Sect on 3693 as public bodies , and being 
governmental agencies per.for.ning duties for the benefit 
or tho public , may eloct to bring themselves under the 
term. of the Act, and may use pUblio money for the pay• 
mentor workmen's compensation, when due their employee• 
under the Act, 
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The first specific question you submit isz "ny 
whose authority a county may accopt the Law. " The statute 
is silent ns to who shall make the election to accept the 
act for the e~ployers named in Section 3693. In the case 
of a county, the election should be made by the county court 
whiCh has tho general management and control of the business 
of the county (Section 7, Article VI, Constitution of 
" issouri, 194-5: section 2480, R •. s . Mo. 1939) . 

Your second specific question is: "If such accopt­
ance is :filed, does it cover elective o:fficers ?" The de­
ter..:tination of this question depends upon the construction 
of .section 3695(a), R. s . Uo •. 1939, as &.r.lended, Laws of 
''issouri, 1947, Vol. II, pnGe 438, which defines the word 
"employee. " The relevant part of this section ia: 

"The word •employee • as used 1n this 
chapter shall be construed to mean 
every person 1n the service of an{ 
e=t~loyer' as aof!ned in thltlchap er. 
un er any contract of hire , · express 
or implied, oral or written,· or under 
any appointment or election, · :·" 

(Emphasis ours . ) 

Tho phrase "under any appointment or election" ---
would include elective officers if they were employees as 
de .fined L'"l this section. uowove1,, the word.n "in the ser-
vice" ba.ve been construed by the courts of this state in 
numerous cases to require tho rolation of ~ater and servant 
to exist before one is considered an "employee" wit~in the 
mean:tnc of the workmen's conwonsation '\ct . • In construing 
this definition of "employee," the courts havo given con­
sideration to the definition of "employer" in Section 3694, 
R. s. Yo • . 1939, which defines "employer" as one "usin3 the 
service of another for pay . ~ It seems obvious that there 
cannot be an "e:"lPloyee" unless there is an "e11ployer. " In 
a recent case , . ucQuerrey v . Smith St. John :rg. · co., 216 
s.u. {2d) 534, l . c. 537 , the court saidt 

" ~ ~~- {~· The phrase , •using the service 
of another for pa.y•, means the ri~ht 
to control the means and manner o that 
service, as distinguished fro~ the re-
sults of such s orvice. · t i- .r,. ·:·" • 

In another recent case s tout v. Sterlinc Aluminum 
Products co., 213 S.W. (2d) 244., l.c. 246, after referring 
to the require~ent of the statute itself and the holdings 
of the court thut the law should be liberally construed as 
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to the persons to be bene£ited, t he court s a id: 

" •. :!' ;;. The relationsh l p of 1:1astor 
nnd s ervant must exist in any case to 
make it compensable, and when that re­
lationship ceases to exist, whether 
te~porarily or permanently, the lia­
bil ity o£ the employer for accidental 
injury to the employee ceases to exist. " 

Other cases construing tho .rorkmen•s Compensation 
Pet holdinG that the relationship of master and servant must 
exist before one is an "e~loyee" within the meanins of the 
act are & Knupp v . Potashnick ~ruck nerv1ce , 135 s.~. (2d) 
1084-J Dernat v . Star- Chronicle Publ ishing co. I 84 s •. ;. {2d) 
429J Langley v . I.111perial Coal Co., 138 s . ,· . {2d) 696, 234 

o . A pp 1 1087; S ehul tz v . .!oers che 1 Products Co . 1 i42 S . • • 
(2d) lOD. · 

No discussion of the r elation between elective 
o£t1eera of a county and tho county itself is necessary to 
show that the relation of l:lO.ster and servant does not exist. 
It is pe~fectly obvious that neithor the county nor the 
county court has that control over the work and ·duty of 
elective officers wh ich is necessary to establish the re­
lationship o£ master and servant . The duties o£ tho elec­
tive officers are fizod by st ... tuto , Ll."ld oach of ficer is 
essentially independent and rosponsiblo to only tho people 
who elected hio. 

Elective officers of a county are not employees of 
t ho county nnd are not covored by the Jorkmen •s Compensnt1on 
Act if such act is accepted by the county. The answer to 
this quoDtion renders unnecessary any answor to your third 
question, which is : "If such acceptance does cover elective 
offieera1 can t hey reject tho Law as o:1ployees?" 

I 

co;cLUSION 

Conaiderinz t he above authorities . it is t herefore 
the opinion of this department t hat: 

1 . The public employers na ned in said Section 3693 , 
n. s .. l'o. 1939, may severally elect to brln ... themselves 
within tho ~e~ of the orkmen•a Cornponsation ct . 
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2 , Tho use of public coney by ouch public e~loyers 
L1 the payment of worlanen •s col::lpcnsation to their employees 
for injuries by accident arisin[ out of nnd in the course of 
their e~ployment is not in conflict \rlth any section or pro­
vision of t he constitution of t his sta te . 

3. ft n election to accept the provisions of the 
Uorlanen •s Compensation Act by a county may be made by the 
county court . 

4. Such acceptance does not cover elective officers. 

APPROVED a 

J . E, T\YLOR 
Attorney Cenor 

G C:lr 

Respectfully submitted, 

GEORGE \1 , CRO,fl.,EY 
Assistant Attorney General 


