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INSANE PERSONS: 
PROBATJ: COURTS: 
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Lapse ot tiae preventing operation ot 
Section 93~6, ~e Probate Oourt of County 
in whieh party regularly dieeharged troa 
state hospital takee up reeidenoe has 
proper Jur1a41etion to eoam1t said part7 
as insane poor peraon to state hospital. 

July 17. 19.50 

Hon. W. A. Despain, Jud~e 
Probate Court 
County Courthouee 
Eminence, M1eaour1 

De~r Judge Dea-oa1n : 

Your recent opinion reaueat read·a 1n part a s follows: 

•A p~raon waa declared to be insane and eo 
adjudged by the Probate Court of Shannon 
County. She ae admitted to State Hoanttal 
No . 4, Farmington, Misaour1 , and at some later 
date wae diachar~ed by the ~~!dnt~n~ent of 
the Hospital . The oarty adjudg~d insane took 
up her ~eaidence in Howell Oounty, M1asour1 and 
atnoe her return t o Ho~ll County, haa been 
nlsced tn the County HdDe (Poor Farm) . - Since 
the time of admittance to the Oounty Home she 

· haa become eo violent that it hae.become neces­
eary to ~atn confine her in the State Hoanf. tal., 

• r 

' 
•WhPt Probate Court haa the oroper Jurisdiction, 
that of Shannon County or Howell Oounty?• . 

Since you state in your request that the 1nd1T1dual in 
ouest1on ia now being kept at the county home of Howell 
County, we shall assume that she will have to be adm~tted ' 
to the state hospital ae an inefine ooor person. We furth~r 
assume that sufficient time has elapaed Iince her regular 
discharge from State Hoaoital No . 4 and the taking Ut' nf 
her residence 1n Howell County so as to ~revent the o~era­
t1on of Section 93.56 , R. s. Mo . 1939. This section oro~1del 
in part that : •Every natient in a state hospital shall be 
deemed to- be the county patient of the county f1rlt sending 
hi m till one year after hie regular diloharge from the 
hoapital." · 

Section 9328, Laws of Missouri 1945 , page 90? -reada 1n part 
aa follows : 

i. 



Hon. w. A. Despain, Judge 
' 

"The probate courts ot the several oounti~e 
ehall have powe~ to eend t o a etate hospit 1 
such of the insane oor ot their r eeneetive 
counties E8 may be entitled to admission 
~ereto . Such rob te court shall turn1eh 
the county cou~t rtth ~ certified oopy or the 
order finding the n~raon to be an insane poor 
pereon and the order committing such per~on. 
The counties from which such ineene · oor 
p~r~on hrP been ~ent shell pay eemi- annual17. 
~n casn~ in edvanoe , such eume for the eunnort 
an~ maintenance of their 1neane poor~ as the 
board of managers may deem neoesaarr, • * * " . 

Prior to th~ amendaent or Section 9128 in 19u5 , th~ Juria­
dictton vested in the probate courte by that amendment wae 
held b , the county eourts or ruch count1ee. The onl7 
change made therein wea giving to the Drobate courts that 
jur1ad1ot1on which prior thereto he~ beP.n held by the 
county court• • Th1e section •• 1t formerly read was oon­
atrued in the case of Thomas v. Macon Countr, 175 Mo . 68 , 
74 s .w. 999 . In that case th~ court held et 1 . o . 73 : 

"Plaintiff next pointe to sPction 4867 ~ioh 
provide• thEt : 'The several county courts 
shall have power to send to th~ aaylum euoh 
of their 1naane poor a a may be entitled to 
admission thereto .• And it specifies that 
the co~nty ~hall pgy fo~ th~ aunnort and 
maintenAnce ot such ineane poor p~reons aa 
the county oourt may send to . the aaylum. 

"Under that aect1on , howeYer, eyen the 
county court is not authorized by 1ta 
arbitrary wlll or unlimited dieor~t1on to 
aend anr 1naane poor neraon it may select 
to thP aaylum at th~ exoense of the county, 
but thP court must hold due nroee~dinga 
upon e petition filed showing that the 
1naane noor erson ie ' • c1t1t•n reeidinv. 
in th~ oounty1 and other essential tact• 
as prescribed by the etatute , nnd there 
muat be a trial or the .f aote ·nd a judg­
ment of the court thereupon. (Seee . 4874 
to 4878, 1nolue1Te.) The county court ha• 
no authority under thoae atatutea to send 
a person to th aerlum or maintain one 
there a t · the P.Xnenae of the county Who ia 
not a reeident thereot. " 
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Hon ~ W. A. Despain, Jud e 

The court further held at 1. t . 75 , 76 ! 

'From the statut es and deciaiona abov~ 
referred t o e find th t pr ovision is 
made for the maintenance of a peraon in 
the insane asylum a t the expense of the 
eounty in the following caaea : 

. 'first. When the county court· &djudges a 
p~rson, who i~ 11a c1 t1zen residing in the 
county to be insane and inaolvent· and 
orders hia to be sent to the a171um a t the 
expense of the county. 

* * * * * * ...... * • * .. 
•tn the first three of the e cate ori a 
the county court 1a reoui ed to take action 
~ nd pass judgment and when it has done ao 
the patient 11 held in the aarlum at the 
expense of the county. And , 1 was held in 
State ex rel . •• Cole Count7 Court , ~boYe 
referred to• that , if the county court in a 
proper case should refuae t o take action , 
it ma7 be reou1red by mandamua to do ao. 
But of the 114 counties 1n the State against 
wh1•h is the mandamus to goY In the e~se 
just cited it went against the c.ounty court 
of Cole County because the 1naane nerson 1n 
th£t case waa a resident of tha t county. 
No county ~ourt has jurisdiction to send a 
person to the asylum who 1a not a rea1dent 
of the oounty and therrfore could not be 
required b7 mandamus to do ao . • * * • • • 

In Tiew of the above; it must be concluded that only the 
proba te court or the county of residence haa jur1adict1on 
in thla instance . S~noe the narty in oueation took un her 
reaidenc• in Ho •ell Oount7 following her regular d'achPrge from 
Bta ·e Hoap1tal No . 4 end aoauain~ that 8eot1on 9356 does not ap­
ply, it ia our opinion th£t the Probate Court of Bowell 
Count7 1s the court which has the jurisdiction to eend to the 
atate hoapital the insane person here under cona1deration. 
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Bon. w. A. De.spa1n, Judge 

COtlCl,.USION 

In the uremieea , 1t is the opinion of this dP.oartment 
tha t the Proba te Oourt of Hovfl'll County 1a the court 
vh1oh hal thfl' jur1ed1et1on to send th 1neane poor neraon 
under diaeusei on to the state hospital, a a auoh ueraon 
becam@ and ha a aince been a resident of Howell Countr 
fo~lowing her regular dischar ge from the atate hoe 1tal . 

I 

Reauectful17 submitt ed 

RICHARD H. VOCJS 
A~s1stant Attorney General 

RHV : A 
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