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' ~ '· onal property aay not be taxed to mercban{ tor both 
a• tax and personal property tax. 

April 4., 1950 

Honorable Joe Collins 
Prosecuti ng Attorney 
Cedar County 
Stockton, Missouri 

Dear Sir: 

\ "e hnve received your request £or an opini~n of this depart ent, 
which reque s t is as follows s 

"Wher~ an assessment is made on a merchant 
for ~erehant•a tax and another assessment 
is made on .the same property as a personal 
tax, woul d it be consldered double taxation 
and unlawful? 

"The property is being aeseesod to the mer­
chant both .for t he merchant t s tax and for 
the personal property tax . " 

Section 11305, Laws of !1:1sou.ri 1 194_; , pago 1838 , provides: 

"Merchants shall pay an ad valoren tax equal 
to that which is levied upon real estate, 
on the h i ehest ~~oant of all soods, wares 
and 1erchandise which th&'J' nlB.y havo in thoir 
possession or under their control, whether 
owned b~ them or con signed to the for sale , 
at any time bet-..ecn the fir s t ;·o:1clay in 
January and the first 'onday 1~ April 1n 
each year; provided, t hat no commission 
msrchan t si1all be required to pay any tax 
on any un~anufactured article , the 3Jlowth 
or produce of this or any other state, which 
may have been conai60ed for sale, and 1n 
which he has no ownership or interest other 

~ tnan h is co~ission . w 
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Sec,ion 6 of an act round in Lawa of Missouri , 1945. page 1799, 
proddeaz 

"For the purpose ot state, county and 
municipal taxes morchandiae held by 
merchants and the raw material, merchan­
dise, fin ished products, tools, machinery 
and appli~ncos used or kept on hand by 
mnnu!'acturern shall constitute a claaa 
separate ~~d distinct by itself. " 

Section 10 o f an act found in Laws o.t' t41ssow-1, 1945, page 1782, 
and relating to the aasesament of property. provides in part: 

. 
" «!- i~ * ne (the asoeasor) shall call at 
t he office, place of doin0 business or 
r esidence of eaCb person required by this 
chapter to list property, and shall r e• 
quire au~~ persona to make a correct 
statement of all taxable real and 
tangible personal property i n the county 
owned by such person, or under the care, 
charge or manag•ent of such peraon, 
except merchandise whiCh may be reruir ed 
to £!l a license tax ana exce~ •1 otner 
property wliicli may-t)e exempted by law tz.om 
taxation. ·'} * -~" 

( Underscoring ours .) 

In the case of state e...< :-el. v~ Alt, '224. 'to . 493, 123 s .w. 882, 
the court said at 224 o. Sb7 ~ 

" ::1. * * Im. t his ('< tate merchandise ia not 
listed f or taxation as other ~raonil--­
proterty, but Insteaa the ~~ ant must 
app y for a license to trade aa MUch, 
and without which he subjects htmaelt to 
a torte1ture to be recovered by indictment. 
He must give bond condi tioned tor the pay• 
ment of t he tax . It !a, ho .ever, provided 
t hat merChant s shall pay an ad valor em tax 
equal to that which ia levie~upon real 
estate, Qn the highest amount of gooda, 
wares and merchandise which they may haTe 
in their possession at any time betweon 
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Honorable Joe Collins 

the 1'1ret 1.1onday of Karch and the firat 
Monday or June 1n each year . It ia tbia 
amount, turniahed by a aworn statement of 
the merchant, that for.ma the baaia upon 
which the various state , county, school 
and municipal taxes are levied." 

(Underacor1ng oura . ) 

• • 

. If the property which ie the subject ot 7our inquiry waa a part 
of the merchantta stock of gooda on January first of the taxable year, 
any attempt under the foregoing atatutea to asaeaa auCb propert y 
to the merchant aa other personal property would ' be without authoritJ 
ot law, and, therefore, the aaaesament woul4 be void without regard 

. to the question of double taxation. 

There might conceivably be a situation where a merchant had 
property on Januarr first which was not part of his stock o'f :mer-

~ chandiae and subsequently decided to place it in his stock for sale 
aome time between the first Monday 1n January and the first Kond&J 
in April and it was a part of auch stock at the time that the 
1nvento17 was determined for purpoaee of merchant a • tax. In auch 

. situation if the property were aaseaaed to the merchant aa other 
personal property by reason of hia ownership on Janua17 tirst and 
was alao included in eomputing hia merchanta• tax, the question of 
double taxation would arise . 

Double taxation 1a not expreaaly prohibited by any conatitutional 
prov1a1on. . 1Iowever, the courts of thia state have held that doUble 
taxation violates the uniformity proviaion of the State Const itution, 
( Section 3, Article X, Constitution of 1945. ) and occurs "when ' a given 
subject of taxation contributea twice to ,the same burden, while other 
aubjects of the same class are required to contribute but once. " (State 
v. Hallenberg- Wagner Motor ComPany, 341 Mo . 771, 108 s .w. (2d) 398, 
1 • . c . 402. ) . 

The merchants • tax has been held to be a property tax and not an 
exciae taz on the pr1Yilege or doing buatneas and meaaured b7 the 
yalue ot the stock or gooda ot the merchant . (American Vanut'acturiDg 
compan7 v. City of st. Lou1a. 270 Mo. 4o. 192 s . w. 4o2. ) 

such being th' nature of the tax , we feel that to •••••• the 
propert7 to the merObant both as personal propert7 tor purpoaea ot 
the peraonal property tax and aa part ot hia atook ot gooda in ooa­
put1ng liability tor :merchanta• tax would constitute illegal double 
taxation under the rule laid down by the courta ot thia atate. 
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CvWLUSION 

Therefore, it is the opinion of this dopartment that a merchant 
may not bo charged with bot~ personal property tax and merchants • 
tax on the sa~c it~ or items of personal property. 

APPROVED: 

RRW/teh 

Reepocttully aubm1tted, 

HOllEHT R. WELBORN 
Assistant Attorney General 
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