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SAr,¢S TAX: 
~~TION - SALES: 

Honorable w. H. Burke 
Assistant SuperYisor 

' Diyiaion ot Collection 
Department ot ReTenue 
Jefferson City, Missouri 

'! 

Dear Mr . Burke : 
• 

Sales by Missouri burers to Kiesouri 
sellers, goode shipped from wi'hodt 
the State, are intrastat~ sales and 
not exeapt from the 111esouri Sales 
Tax Aot. 

This department is in receip t ot your recent request for· 
an otticial opinion. Your opinion request ie aa tollowe: 

"An amendment to intersta te commerce regula tion 
wae i ssued b7 Mr. Bates under date ot the 22nd ot 
Noyember, 1944 atter decision in the ca~es ot 
the American Bridge OompanJ Ys. Forrest Smith 
and the Binkley Coal Company Ys. Forrest Smith, 
one naragrauh which reads as follows: "~etail 
sales transactions inYolT1ng deliY~ry t.o.b. 
destination, in which the meroh8ndise sold 
moTes in intersta te commerce, and in which the 
title and ownership to ~uoh merchandise pass to 
the nurcheaer while it is moTing in commerce, 
or immediat~ly after the moYement in commerce 
has ended, are not subject to the nroYis1ons ot 
the Missouri Sales Tex Act ." Some of the field­
men would like to have this clarification by 
stt... tement froa you. 

"In caee the sale is made trom one Missouri seller 
to a Missouri customer and the merchandise is 
ahinped direct to the ouatomer from without the 
state, my contention is that the above parcgraph 
doea not applJ. But, they haYe s~Yeral cases where 
the taxpayer ouotea this par agraph and cla ims no 
sales te~ is due, and your decision on this matter 
has been ~equested." 
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Hon. w. H. Burke 

Section ll408(a), Lav1 Missouri 1947, Volume I, page 53~. 
leY1el and imposea •upon eYery retall s ale in this State ot 
t angible personal propertr a t ax equ1Yalent to tvo (2%) per 
cent of the purchase price paid or charged." Section 11409, 
the Exemption S8 ot1on, vh1oh has recentlJ been reenacted •• 
H. B. No. 303 by the 65th General Assembly, reada 1n part 
as follows: 

'There 1s hereby specifically exempted from 
the proY1stons of this article and from the 
computation of the tax leYied, aasesaed or 
payable under thia article auch retail aalea · 
aa may be made in commerce between this state 
and an7 other state of the United Statea, or 
between this state and anr foreign countrr, 
and •anJ retail sale whioh the State of Missouri 
ia prohibited from taxing under the Oonat1tution 
or lave of the United States of Aaerica , and 
auoh retail salea of tangible perlonal propertr 
which the General P. ssembly of the State of Miasout•i 
·11 prohibited froa taxing or turth~r taxing by the 
Constitution of tb1a State. * ~ * ~ * " 

Section 11409 h&e ~een construed ~1 the Supreme Court of 
Missouri in the case of American Bridge Oo. Y. Smith, 179 s. w. 
(24) 12 , 352 Mo . 616, 157 A.L.R. 798, to exempt not only such 
retail aalPa a1 infrinr e the interetate commeroe ·clause of 
the Conatitution of the United States , but alao sll sale P. a t 
retail in tbe. aales tranaactions in interatate commerce. The 
court held at 1. o. 17 tha t: ' 

• 
"The f ailure of the legisla ture to enaot a 
general compensating uae t ax, and the failure 
ot the leg1alatur e to amend by exoressly r e­
strioting the exemption secti on to exempt 
onlJ retail sales in intereta te oommerce 

- which infringe the OoiiDleroe Clause, land 
support to our conclusion that the legis­
l a ture intended that the aect1on should 
exempt all sales at retail in the sales 
t~anaaotione of inter1tate oommerce.• 

!he queat1on, therefore , is whether. or not sales by M1esour1 
aellers to Missouri bu7ers, in which the merohandila is 
shipped by the sellers to the Kiesour1 bu7ers troa without 
the State, constitute aalea in interstate commerce which 
would exempt auoh fros the Missouri Sales Tax. 
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Hon. lf. H. Burke 

In the oaae of Grarbar Eleo t rlo Oo. Y., Ourrr, 189 So. 186, 
238 Ala . 116, aslea were made by an Al cbama aeller to . an 
Alabama buJer wlth tbe aubjeote of the salea being ah1pped 
dlreotly to the burer from wtthout the State . The oourt 
held that 1~ the ealee were ln lnteratate commerce, the 
lloenee tax attempted to be 1mnoaed the~eon would be illegal 
and Yold. We find the following st 1. o. 190: 

•Aa to ~he aalea 1noluded 1n Cl~asea •s• , •o• 
and "D• , the eYldenoe abowa that the oomplaln­
ant waa ln fact and truth the seller; that lta 
pl &ee of bualnesa was 1n BlrmlMham, Alabama: 
tha t lt waa ~t th1e place the oompl a1nant aooented 
the purohaaere• ordera tor the gooda J that the 
purohaaere and ultima te oonaumers were resldenta 
ot Alabama; that the gGQ4a oontraot~dto be bou ht 
ot the oomplatnant were to be deliYer~d to them 
1n Alabama: end that the gooae were p ld tor by the 
oonauaer e to the oompla1n~nt 1n Alabaaa. The ealee 
were Alabama salee . The me ne by vhloh , and the 
pl aoe from wh1oh, the oomnlelnsnt obtain~d the gooda to 
fulfill ita oontraot were but ino1denta in the trqna ­
aotion, and cannot •~r•e to change the atatua of 
transactions . The consumer• hed no dealinga 11·1th 
the nonr~•14ent manufacture~• . Their aont~aeta 
were with the oompla1nQnt tn Alabama f or tbe sale 
and del1Y~ry of the goode to 'thea in Alabama . Their 
cont rac t s with the complainant wer Talid, enforoe-
ble' contrtc te . B ker T. LehJtan, l'•etl & Co., 186 

Ala. 493 , 65 5o . 21 , The tax aeaeseed against the 
oompl etnant aa for aalea included in Ol~se~• "B', 
"C" nd •D• v~re roperly m de . The oomnla1n nt 
ia l i able t?r said t xea. National Linden AerYice 
Corporation Y. State Tax Ooami~a1on, eu~ra. 

'Under the agreed f acta relet1ng t o th~ aalea 
described 1n Olaee "A" , ta the com~la inRnt 11cb1~ 
tor the payment or the t ax ot two ner cent aeaeesed 
by the eta te taxing authorlt1eat Th~ee aal a 
amount in th~ aggreg te to 32,689.11 , and the t 3% 
thereon 11 653.?8, 1f auoh sales wer e in t act 
taxeble under t he Alabama S lea Tex Law. 

'These goode were order~d by the customer• 1n 
Alabama, fro• the oomnla1nent in Alabama , tor 
oomaumpt1on here. In the orders the cost prloe 
or the 1oods which the ou~tom~r• were to nay 
waa stated end fixed , and apr~ed on, 1n P.soh order. 
These ordere were ccep ted by the compl ainant ln 
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Hon. W. H. Burke 

Alabama, and carri@d with them the agreeaent 
that the goode ~ere to be deliYered to the · 
purchaeers in Alabama . It wae no benefit to 
the purcheaers th~t the goods were to be ship- · 
ped 1 in intersttt~ moT£ment • for the reaeon 
th t the price of the goods would be the same, 
whether shi pped 11n interstate moTement 1 or not . 
Evidently t .1a Jrov1a1on sa to 1interstnte moYe­
ment ' Wll & to preolude, ·1f pot~lble , the imposi t ion 
ot a I s les t ex on the goods in Alabama . nte 
traneaations 1t·er~ Alabama as.lee wt thin tne pro •. 
vision or the Al8bama Salea Tax Law. The form 
or language ot the oustomers • orders ca nnot affect 
the oaee . 

•It is not 1w1 t hin the power of t h nart1ee by 
the f orm of their oontraot t o ooutYert what was 
exolus1vely a local business , aubj ct t o ats te 
control, 1nto· an interstat e commerce buatness , 
proteoted by the oommerce clause.• 8upPr 1or 
011 Oo . T . State ot Missiaeippi ex rel . Rush 
H. Inox, Attorne7 General , 280 U. ~ . 1 0- 196 , 
50 B. Ct . 169 , 170, 74 L. td. 504; Browning T. 
~ycrosa , 233 u.a. 16 , 23 , 34 s.ct. S78 , S8 L. 

Ed. 8"8- 832 . 

'The facts of the ease muet determine netheP 
1t talls w1th1n thP pro tection nf th~ oo ~erce 
ClAuse of t he Federal c nat1tut1 ~n , end not the 
words or the contract . The ~es1re t make its 
e.ot a n act in oomme roe among t he sta t s i s 
unimportant , when t~e facts ahow 1t t o be othe~ 
w1se , Superior 011 Oo . v . State l) f ~*1 F, qi ss1pp1 
ex rel . Pueh H. Kno~. Attorney General , Supra. " 

ln Oomm1sa1oner ot Corpora tions and~. T . Ford Motor Ce . , 
33 N. E. 2d 318, 308 Mass . 5S8 , the court held at 1 . o. 
324: 

1 The bonrd found tha t t he fitth item of the 
aohedule ot sale• ' embraced aalea t o deal•ra 
located 1n Maasachuaetts ~1thin the territory 
ot the 8omerT1lle branch, but filled b7 branches 
outside the State• a nd th t theae were 11nter­
atate ealea .• Read with the other f1nd1n • ot 
the borrd COnCerning the OberaCter O f tb~ OthPr 
gr oupe of sales comnriaed in th~ aaid achedule, 
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Hon. w. H. Burke 

ve interpret the r1nd1ng a1 to the ealee 1noluded· 
in th1e rirth itea to be one thot the goode were 
ordered at the 8omerY1lle branoh or the ooananr 
b7 it• dealer cuetomere loeated v1th1n 1tl ter­
ritorr 1n th1a Commonweal~ an4 that the goode 
vere del1Yered to them b7 branohea or the seller 
located without the Coamonvealth. We do not 
concur 1n the T1ew ot the board that these 
were 11nteretate aalee, 1 a1a1lar to thoae where 
aalee are aade by a oompany ha•ing an ortlce 
here wh1oh ie used aa headquarters tor aaleem.n 
who aollo1t orders 'in this Commonwealth and ln 
other New Engl and Statee. We are or opinion , 
that these aalee were intrastate eales mede 
bJ the taXpayer at 1ta BomerY1lle branoh 
(where it alao assembles and sella automobile• 
and aelle parta ) to ita ouatomera located in 
thie Commonwealth and w1 thin the terri torr or 
that branoh and that the oharacter or these 
ealea wae not atrected by th~ taot th t the 
company caused deliverr or the automob11 a to 
be ada to euoh oustoaera b7 ita branches 
situated oute1de the Commonwealth. Graybar 
E1Petr1o Co . • · Currr, 238 Ale . 116, 189 So . 
186, arrtrmed, J08 u.s. 513, 60 s. Ct . 139, 
84 L. Ed. 4)7 . * * * * * " 

' Again 1n Hollie & Co . v. McCarroll , 140 s.w. (24) 420, 
200 Ark . 523 , the gueation wae ,vhethe·~ or n:)t the Arkanaaa 
retail sales tex law anplie~ to eales by an Arkaneaa seller 
to an Arkanaaa burer where thP. ah1pmenta were froawitbout 
the state d1reotly to the buJer. !he eourt held that eueh 
aa.lea were not transact" one in 1ntere~tate commerce and statM 
&I tollova a t 1. Or h23! 

•Nor (in view or deoieions of the SunrP.me Court 
or the United States ) 40 we think the aalee 
aade by aupellant were ~rDnacotion• 1n 1nterat&te 
oomaer3e. }ioGoldriolt, Coaptroller ot the 01 t7 
ot New York v. Berwind- White Coal {1n1ng Oompan7, 
309 U. s. J, 60 S. Ot. 386 . 84 L. £4. ---; 
KoGoldr1ok, ete . • · A. H. OuGren1er, Inc , 309 
u. s . 70, 6o s.ct. uo4 , 84 L.Ed. - - . ~ ~ 

* • t * * 0 ~ * * 0 * • • 0 * 
"Tha t appellant 1n the case before us did not 
oarrr oertain art1olea of merch nd1ae or 
machinery 1n etoek and ordered tram distributors 
or manutaeturera in other states , with d1reot1ona 
that ehipmenta be made to 1te ouato era , doea not 
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Bon. W. H. BUrke 

rel1eTe the transaoti~n• of their essential 
intrastate eharaoter1st1oa . !he oontraots of 
purcha•e were made 1n th1s state. In each eaae 
appellant'• undertattng was to SUPply the 
Jaerehandiae and tlie ouatoaer1 a obligation ··as to 
pa7 appellant. The tranaaotion wa1 oonaummated 
1n Ar1ta.naa1 . 'lhe point f roa wh1oh shipment val 
ma de wae merely 1nc1dental, and ot no oonoern to 
appellant ' • customer. The eustoa~r vae not 
obllg~ted to th~ nonresident shipper. Appellant 
prot1ted to the extent of the difference between 
the price eharged 1 t and the :or1ee it ln turn . 
charged the ouatoaer.~ 

In T1ew of the &boTe author1t1ea 1t must be ooneluded thnt 
suoh aalea a1 here under oona1derat1on are lntraetate aalee 
in the State of Misrour1, ana are not tranaaetlone ln inter­
state oommerce. Any interstate ehlpments which mlgh' oocur 
a re merelr 1no1dent1al to the traneact1one , the intrastate 
cheracter1st1o of the tranesotlone not being aff~cted . The 
Mtaeour1 ealea here 1n oueetion auet therefore be oon81dered 
1ntraatate trenaact1ona vhioh are subJect to the M1eao•r1 
Sales Tax. 

CO 'OLUBION 

It 1a, therefore, the opinion ot this department that sales 

. . ; , 

by M1esour1 seller• to Ktesour1 burere ln wb1oh the aerohandlee 
la ah1ppe4 directly to the burers from without the Stat~ ar~ 
1ntraatate sales and not exemut from the M1aeour1

1
8alee Tax 

Aot . 

Reapeottully submitted 

UtCHARD H. VOSS 
Aea!stant Attopner Gen~ral 

APPRO~ 

J~~-------
ATTORNEY GENERAL 
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