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This department is in receipt of your recent request for an. 

official opinion. Your requ~st reads in part:, -

"We have'an assessment against the Joplin Block 
and Material Company Where their attorney claims 
that our. ·.'rules and regulations are not a part. of 
the

1 
!fds~ouri Sales Tax Law and particularly· ob­

jects to the rule stating that they must have re• 
sale certificates where they claim that a sale 
is for resale. 

"The attorney states that if the customer advises 
them that the.merchandise is purchased for resale 
that their client's liability ceases-and that 1! 
we want 'to-)- collect sales tax we must go to the '------
purchaser and arrange to get the tax from him. 
The attorney further states that if they have 
nothing to show that the transaction was sale for 
resale at the time an audit is made, that it is 
only necessary for them to get a statement or a 
certificate from the purchaser and that it will then 
be incumbent upon us to exempt this sale from the 
taxable sales of his client.,"· 

As we interpret your opinion request, an audit has been made 
on a particular_person doing business and subject ~o the Sales Tax 
Act• and that said person had no resa.le certifica1;es with respect 
to certain transactions claimed 'liO be sales for resale. The question 
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preee11ted 1s·whether or·not statements or'certif'icates now obta:1ne4 
from the purchasers will be sutt~,cient tq relieve the taxpayer from 
liability wit.h re~peot to these tran.eactiona. · . 

Section 11421, I.awa Missouri 191t.S, page 187), provides: 

"Every person engag-d in the bue1nessee herein 
described in ·this State shall keep records and 
books of his ~oss daily sales, together·wit.h 
invoicea, bills or lading, ·a es r cord o es ot 
bils ot · le and other e ne a e s ocu-
lltents. · . ~c. · oo s and recor a and ot er papers and 
<loeumenta shall, at all times during business hours 
ot the day, be $UbJectto insrection by the Director 
of Revenue·or his duly a"'thor.aed agenta and employees, 
Such books and recorda shall be preserved tor a period · 
ot at least two (2)·years, l.Ulless the-Director of 
Revenue, in writing, authorised t.heizo destruction or 
disposal at an earl1er date." (O d · 

1
' ) 

. , . . n erscor ng ours. 
SeQtion 1141,, Lawe Missouri 19471 VolU:ae I, page 'S'*-• reads 
.in part: . · · . 

ttFor the purpose of tnore eff'leiently securing the 
payment of an accounting for the tax imposed by .. · 
this artic;l.e, the Director of Revenue shall mak,e, 
promulg~:t.e and entorce reaJonable rules and 
regulations for the administration and enforce­
ment of the provisions of this article. * * *" 

Pursuant· to the author! ty given the Direotox· of Revenue by 
Section 11413, Artiele 4 of the General Interpretations of Law 
has been made and promulgated, which article reads in part: 

nsection 11416 of the Sales Tax Act,·relative to 
collect!on · and remittance of.· · the ta~i requires that 
you include in your return any and a 1 monies collected 
from the purchas$r as sales tax. · 

"All sellers making taxable sales of tangible per• · 
sonal property or services, as defined. by the Act, 
must determine when sales are made whether the buyer 
purchases such (goodg: or services for use,or con­
sumption or for resale. (See· Section 11~20.) 

I 

"All sellers are required to keep ample records of sales 
and taxable transactions to support reports filed with 
the Director of Revenue. · The Director of Revenue will 
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not recognise any deductions of any nature o~ 
your tax return unless you have ample supporting 
evidence in your records to explain your deductions. 
Therefore! all sellers musii obtain and keep in their 
records a.gned resale certificates supporting deductions 
taken as sales for resale. Such certificates are to 
be k8pt in fOUl' files and must be made available tor· 
inspection by the Director of Revenue, or his agents, 
during all business hours of the day. T es er -
f' a es r r s a 1 b nl rima e e 

t t e o taxa r · · e l'l 
sol e r a t e treetor of 

as the ri t to examne a facta relative to 
and sale be.f~or• said. certificates will be 

(Under$coring·oura.) 

. Therefore, to more ef(iciently administer the Sales Tax Act and 
to aid in the collection thereof it i$ required that persons en­
gaged in business keep among their reoo~de signed ~ertificates ot 
resale where the sales -are such. These are required to support 
the deductions taken as, sales for resale and they constitute prima 
facie evidence in the sellers' records explaining the deductions. 

If the regulation requiring the keeping of such retail 
certificates is a reaso~able,regulation and in conformity with the 
Act, it. is valid and binding'upon the parties subject to the Act, 
as the Director of Revenue is specifically given the authority to 
make such regulation·. It is our opinion that it is a reasonable 
regulation to require persons engaged in business to keep among 
their·recorda,. papers and memoranda required by Section 11421, 
supra, certificates of r~sale to support the deductions claimed by 
said persons in their reports to the Director of Revenue. This 
regulation will more efficiently secure the payment of an aeoounting 
for the tax. We are a].so ot t.he opinion that said regulation con• 
forms to the Act and is a reasonable excise of the rule•making power 
af~orded the Director of Revenue, as Section 11420, ~wa Missour~, 
1947, Volume II. page 435, places the burden of proving ·that a sale 
1e not a sale,at retail is upon the person·making the sale. Section 
11420 reads in part: 

tfThe burden of,proving that·a sale of tangible 
personal property, services, substances .or things 
was not a sale at retail, shall be upon the person 
who made the sate, except with respect to sales, 
services, or transactions provided for in sub­
section \b) of Section 11412.* * *" 
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1 
· lloweve~, the particular transactions with which we are here 

concer-ned w~re no~ salel\1 at rf:ttail subject to t1he tax. The tacl 
resale Certi.tlaa.tee were not obtained at the time of the trans­
actions and were not on file at the time ot the audit cannot 
change the legal nature of these transactions and make them subject 

· ~to the tax• The Sales Tail Act provide& that only sales· a\ J;"etail 
shall •• taxed• and. the I.}ireotor of.R~v•nue cannot by rule oao 
re.gulation extend. .liability to sales which are for resal•• It· · 
was hel.d.. in t .. be ·case of Waahi.·ngto. n Printing & Binding Co. v. Stat.e, 
73 P. (2d) 1)26, 1.c. 1328, 192 Waah. ~t-4.8, that : · .. 

"The Tax Commission cannot, by auab rule 
Upose a tax upon propet"ty or a,tr~nsactlon. 
that is not mentioned in the statut• as tax• 

· ·able. The rule making power :f. a given only 
for the purpose ot empowe.ring the ~ommission 
'o carry out the provisions o£ the statute. 

\ 

"'The power vested in the commission to pre• 
seribe rules a~d regulations for making return& 
tor ascertaining assessment and collection or 
t.he tax imposed by the act does not vest in the comm.is• 

I,·,, • 
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t1on any discreticm whatsoever ln the matter of re• • 
qu1r1ng 'the payment of a sales tax by any other than 
such as are designated in the ac~. It is true that 
an administrative body within prescribed limits, and 
when authorized by. the lawmaking .power, mai make rules 
and regulations oal,oulated to carry !into effect the 
expressed legislative intention.' Western Leather & 
Finding Go. Vo State Tax Commission of Utah, 87, 
Utah 227,, 48 P. 2d 526, 527." · . 

However, Section 11420, supra, does place t.he. :Qurden of proving 
that the salee. in quastion were not sales at retail upon the seller. 
Failure to ,have resale oertifiqates among the records required to 
be kept ~y a person engaged in business may constitute prima 'facie 
evidence that such sales. were subject to the tax, but upon a hearing 
or an invest,igation ·by the Di.rector o~ Revenue, evidence. may., be ' 
offered by th.e seller that such transactions w~re not sales at. re... . 
tail. Statements or certificates from purchasers in such transactions 
would.constitute such evidence. Should proof' be made that. such sales 
were for resale, they are then not subject to the tax. 

CONCLUSION 

It is therefore the opinion of this department that the 
Departmen~ o£ Revenue may, by r~gulation, require persons engaged 
in business under the Sales Tax Act to obtain signe4 certificates 
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for resale when sales for resale are made. However, failure to 
have such resale certificates on file can impose no liability 
for such sales, but can merely constitute prima facie evidence 
that such sales were sales at retail. ' Evidence that sueh aalea 
were for resale may be offered by such persona, and statement• 
or certific~tes from the purchasers in these transactions woW.d 
be such evidence.. However, the burden oi.' proof that such sales 
werEl for resale,' and not subject to ·tax,. li.es m th the persona 
who allege auoh~ 

Respectfully submitted, 

RICHARD 'H. VOSS 
Assistant Attorney Genel"al 

APPROVED: 

RHV:hr 


