COUNTY COURTS: . County Court has no .authority to close a public:. ¢
: road to permit strip mining, it a county under. =
. ROADS:/ township organization. . ’ :
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April 11, 1950. ro

A ~ {FILED
Honorable Barkley M. Brock,
(Acting) Prosecuting Attorney, v -
Henry County, : ,

Clinton, Missouri. - R

Dear Mr, Brockt

" We have your recent request.fof an opinion from this
office, Your letter is as follows:

"Will you please advise if in your opinion

the county court now has jurisdietion to
temporarily close roads in order that.coal
companies may strip the coal under the public
road? I,of course am familiar with the de-
cision of the Supreme Court holding that the
County Court has no discretionary powers and
therefore has no authority to close a public
road. This appears to be true, because of the
failure of the new constitution to grant dis-
cretionary powers to the County Court. I have
been asked if this can be applied to the situa-
tion where public roads are temporarily closed.
In our county there are many instances where
public roads have been temporarily closed by
the County Court in order that the coal could
be stripped thereunder, After the coal is
stripped, -the roads are restored.

"Would you please advise if in your opinion the .
County Court has this authority in view of the
provisions of the new constitution?"

You refer to -a recent opinion of the Supreme Court holding
"that the County Court has no discretionary powers." We assume
you have in mind the recent case of Rippeto et-al. v, Thompson
216 S.W, (2d) 505, where it is stated as follaws, l.c. 507:

"But this has now been changed. Under the new
, Constitution (1945) judicial power is no longer
vested in county courts., Article V, Section 1,
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omits county courts in enumerating the courts in
- which the judieial power of the state is now :

vested, Article VI of the new Constitution {(1945)

which concerns local governments, not courts, pro-

vides In part in Section 7 that the county court

'shall manage all county business as prescribed

by law.' Although that section provides that a

county court shall 'keep an accurate record of

its proceedings', it did not carry over the old

provision that a county court shall be 'a court

of record.' ' ,

"Thus, it is clear under the new Constitution
(19455 county courts are no longer vested with
judicial power, sre not now 'ceurts of record!
and are not what we generally know gs courts of
law., ‘'County courts are no longer courts in a
Juridical sense, but are ministerial bodies

" managing the county's business,' OState exrel.
Kowats v. Arnold, 356 Mo. 661, 204 S.W, (2d)
254, 258; Bradford v. Phelps County, Mo. Sup.,
210 5.W, (2d) 996, supra." '

However, in the very recent case of State ex rel. Lane v,
Pankey et al. 221 5,W. (2d4) 195 the Supreme Court, en banc, held
as follows, l.c. 196, 197:

i % The county court proceeding is.in con-
formity with Sections 8473 to 8478, both ih-
clusive, Revised Statutes Missouri 1939, Mo.
K.S.A,, which purport to vest in the county
court exclusive authority to establish and
maintain public roads.
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"Respondents, while conceding that county courts

no longer have judicial power and that some phases
of the establishment of public roads involve the
exercise of Judicial or quasi Judicial power, con-
tend that the new constitution does not invalidate
the above statutes, Their reasoning is: that

the main features of the establishment and mainten-
ance of public roads are administrative county busi-
ness and that Section 7, Article VI, of the new
Constitution, Mo, K.S.A,, gives the county court
exclusive authority to transact all county business.
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"They sre also correct in asserting that many
of the functions eonnected with the establish-
ment and maintenance of public roads, properly
£311 within the term 'county business' as used
in the Constitution. But when it becomes nec-
essary to exercise the power to eminent domain
to take privste property for the purpose of a
road, either public or private, the judicial
power of a court must be invoked., To that ex=
tent our decision in the Rippeto case is per-
tinent to the issues in the instant case,
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"'he new Constitution, as construed in the
Rippeto case and as we now construe it, in-
validates no provision of existineg statutes
relating to the authority of county courts
over public roads except such as purport to
authorize the county court to exercise judieial
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"But suchk court may take all statutory steps

to determine the necessity, location, width

and type of construction of public county rcads,

to determine whether same shall be constructed

in whole or in part at county expense, and, when

title has been legally acquired, to perform the

administrative functions of supervising the con-

struction and maintenance of such roads,"
(Underscoring ours)

The languaﬁe in the above case indicates clearly that the
Supreme vourt of tals state belleves that no step in the opening
of a public road, except that of adjudging the amount-of compen-

sation in condemndtlon proceedings, encompasses the exercise of
judicial power. A fortiori, the closing of a public road would
involve no exercise of judicial power.

It is mude equally certain by the Lane case, supra, that all
existing statutes, concerning the authority of the county courts
over county public roads, which do not entail the exercise of Jjudi-
cial functions by said county courts, are not invalidated by the
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r¢new'Gonstitution or by the Rippeto case, supra.

. In summary, then, we see that county courts have, under the
new Gonstitution and the decision in the kippeto case, no judi-~
cial powers., However, the Supreme Uourt of this state has ruled,

in the Lane case, that the establishment and maintenance of publie
roads, with the exceptlon noted above, does not involve the exer-
cise of judicial powers. It is, of course, perfectly obviocus '
- that closing a public road invelves, if anythlng, less judicial .
“discretion than the creation of a road. ' The court has also held =
that existing statutes concerning the powers of county courts . ’
over county roads gre valid insofar as they do not require said
"courts" to use judicial discretion..

Ve note however, that Henry County is under township or=-
- ganization, This latter fact is of utmost significence here
because the applicable statute in such counties, Section 8860
R,38, Mo, 1939, providing as follows:

"Yec, 8860, where coal or other valuable
mineral underlies any public road in this
- state that has not been designated as a
state highway or is not under the control of
the state highway department, if said coal or .
other mineral is VYeing mined on or from ad- S
joining lands by the 'strip pit' or surface
process of mining, the commissioners of any
special road district or the township board
of directors if said road be not located in a
gpecial road district, may provide for the tem-
porary abandonment of said road an¢ the removal
or mining of said coal or other valuable mineral
underlying said road and the rebuilding of said
ro:d, in the manner and under the conditions
prov1ded in this article, when in the opinion
of said eommissioners or township board the
. public good would best be served thereby."

~clearly vests the power to close public rouds for strip mining,
not in the county court, but, explicitly in the road district
commissioners or in the townshlp board, Therefore, in yocur county
and in all others under township organization, the county court
has no authority to temporarily close a public_road to permit

. 8trip mining. '

CUNCLUSIUN
It is, therefore, the opinion of this office that the
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_county court, in counties under township organization, has
no power to temporarily close a public county road in order
to permit strip mining, but saild power is vested in the com~-
missionersof any special road district, or in the township
board of direectors, if sald road is not located in a special
road district..

tiespectfully submitted,

H, JACKSON DANIEL,
Assistant Attorney General,

APPROVED ¢

J. b. TAYLUK Y
Attorney G32§%§t?0(/
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