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! ;? SHERIFFS: ‘ - Sheriff of third class county may appoint deputies
S , to assist-him in election duties, Sheériff fixes
s BELECTIONS: and is llable for payment of compensation to such
/ “deputies and is not entitled to be reimbursed for

compensation paid deputies by county.

February 23, 1950

wom  |FILED| 7Y,

Mr. Herbert S. Brown
Prosecuting Attorney
Grundy County
Trenton, Missouril

Dear Sir:

This is to acknowledge receipt of your recent letter
requesting an opinion of this department based upon questions
arising from the interpretation of a previous opinion of this
offlce which has been furnished you. It appears that the
opinion upon which your present inguiries are based is opinion
No. 6l, dated March 2l, 1949, and entitled: "Sheriffs:

Ele ctions: 8heriffs of third class counties may appolint
deputies to assist him in election duties. Such deputies must
look to Sheriff for their compensatlon." Your present request
for an opinion reads as follows:

"Reference 1is made to your Oninion Number
6l-49, dated May 2lth, 1949, and rendered
to Hon. J. P. Morgan, Prosecuting Attorney
of Livingston County, Chillicothe, Missouri.

"Your office has heretofore furnished me
with a copy of this opinion.

"In connection with the opinion furnished

Mr, Morgan, I have the further and additional
questions to submit to your of fice for opinion,
and which are as follows, to-wit:

"(1) Dons a Sheriff of the County of the
Third Class appoint, with the approbation of
the Judge of the Circuit Court, such deputies
as may be necessary to properly perform the
election duties formerly enjoined by law on
the office of Constable, to elections that
are purely township elections, as well as to
a State-wide or County-Wide, election, such
as a primary or general election? _ (In this
connection, Grundy County, Missouri is a
County operating under township orgenization.
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M2) Ina S8tate~wide or County-wide election,
1f the Sheriff of Grundy County, Missouri appoints,

with the approbation of the Judge of the Circult
Court, suoh deputies ss may be necessary to perfarm
. the slection duties formerly enjolned by law on
- the office of Constable, does the Cireuit Judge '
fix the rate of pay for such deputies for acting
o ag & deputy on any election day, and if so, is the .
. " Cireult Judge limited fo fixing the szount of pay
for the deputy at 3,00 per day, as is limited by

Section 13339, Laws of Mlssourl, 1943, page 872,

or can the Circuit Judge fix

the amount of pay fer\

each of said deputies at his discretlion.

"(3) In a Stata~w1de or County-wide electicn,'

if such deputles avppointed to perform elsction
duties must look for ths Sherliff for their camf

- pengation, as is held in your Opinion Humber 6li-L9,
is the Sheriff, in turn, entitled to be recompensated

out of the Gounty Treasury?

"(l)  In a purely township election, does the Town-
ship Board or the County Treasurer recompensate the
Sherlff for any money paid by him to such deputles
for performing election dutieg, and in a purelJ .

- townshlip electlon is the compensation of the 'desuties
performing such election duties, limited to $3.00 .
per day, or may the Cilrcuit Court allow such deputiss
more than $3.00 per day at his discretion?

"(5) Is the Sheriff entitled to any mileage ex-
pense incurred by him in notifying the deputies ap-

pointed of thelr appointment

to act as a denuty on

election day and that they are to perform the election
duties formerly enjoined on Constables?!

We understand your first inguiry as referring to the right.
of a sheriff of a third claess county to appoint deputles, with
the approval of the eircult jJjudge, to assist in the performance
of certain election dutlies now regulred by law to be performed
by the sheriff, end whether the appointment of such deputles may

‘be for service in what has been termed
as well as those that are "atate-wide"
@

. In the orninilon referred to in the
letter 1t was held that the sheriff of
might appoint, with the approbation of
deputies as may be neccssary to enable

"purely township elections,"
or "county-wide."

P ‘
first_paragrarh of your
a third class county
the circult court guch
the sheriff to properly

perform ‘the eleetion dutles formerly enjoined by law on the
consteble., That, it was unnecessary for a denuty to be rresent
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af each votlng piaée iﬁ,the county and that suech deputies must
look to the sheriff for their compengation as they are not en-

titled to any salary,

The opinion referred to Section 1, lLaws of 1948, paze 1079,
which provides thet whenever the word "constable" should be
used in any statute hereafter, it should be deemed to refer ex-
clusively to, and to mean “gheriff,"

- Other sectlons of law referred to and whlch are pertinent
te a dlscussion of the questions beforc us are:

Section 11489, R, S. Ko, 1939, which reads in part as
follows: c . o -
+"The sheriffs of thelir respective counties
shall provide, a%t the expense of thelr counties,
- two ballot boxes for each precinet in each
- munleipal township in said counties, and de-
posit the same with the constable of the proper
township, whose duty it shall be to preserve
the same, and have such boxes present at the
proper time and place, at all elections in his -
tomship, for the use of the judpes of the electlions,

8ectlon 11494, K, s. ﬁo.‘l939; which reads as follows:

"The constable shall attend the elections in
his Yownship, and perform such duties as are
enjoined on him by law, under the direction of
the Judges." ‘ ‘

Section 13399, Laws.ofMo. 1913, which reads in part as

follows: - :
"Gonstables shall be allowed fecs for their services
aa follows: :

S I R A R A A S TR SRV PR
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"For each day or nart thereof regquired 1in
erectling the booths, taking them down, and
attending any election in his township, when

refilred to do so by the judges of election,
pgr d&y e B - [."_' 7"%53.000"
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oction 13133, R. 8. Ko. 1939, reads as follows:

"Any sherif'? may,appoint one or more
deputies, with the approbation of the
judgze of the circult court; and every
such eppointment, with the ocath of oflice
Indorsed thereon, shall e filed in the
office of the clerk of the cireult court
of the county."

_ None of the above statutes nor any others that we have
been able to find place, place any limltatlion on the power of
the sheriff to asppolint deputies for election duties. For ex-
ample, the gtatute does not say that the deputles appointed
must possess any special gualifications, that the sheriff is
entitled to & certein number, or that deputies appointed mey
only serve in a particular kind of election,

The worda, "at all elections in his township," "attend
the elections ln his township," attending "eny electlons In his
townahip," indicate that it was the duty of the constable, and
under recent statutes the duty of the sheriffl to attend every
election in his county and perform whatever dutlies in connection
with seme the law enjoined on the sheriff.

It seems clear to us that the legislative intent in the en-
actuent of laws in rogard to the appointment of deputy sherifis
. was not to provide a set of hard end fized rules to jovern in
such matter but that the sppointnent of deuvuties was left within
the sound discretion of the sheriffl, aubject however to the ap-
proval of the ecircult judze of his county. We feel that such
diseretion was wisely given to the a-elef, for what officer
could better determine the matbter than he whom the law held
responsible for the proper performance of election duties. It
seems that the number of election duties to be performed by the
sheriff and his need for assistance in the proper nperformance of
same is of more significance than the kind of electlon, held.

Since no statutes limlt the nower of the sherifi to appoint
deputlem to aseist him in these dutles it anpears his appoint-
ment of denuties, subject to the approval of the cilrcult judge,
is final, : -

ITherefore, in answer to your first 1nqu1ry it is our opinion
that the sheriff of a third class county may with the approbation
of the circuit court appoint a SLffLClenL nunber of depubtles as
in his discretion may be necessary to asslst him in the performance
of hils election duties at any election that may be held 1n your
county.

n}';—



Mr. Herbert S, Brown

Your second inquiry is whéether or not the compensation of
those deputies appointed for electlion duties in gour county in
connectlon with a "state-wide" or & "county-wide" eleétion 1s to
be fixed by the circuit court. That in the event it should be
held that the clrcult ecourt has the power to fix the compen-
satlon of such deputies, whether the court is limited to the
sum of $3.00 per dar for each deputy serving on election day
in accordance with the provisions of Seetion 13399, Laws of 1943,
page 872, or whether the court may fix such compensation at som
other sum.

The opinion now under discuaqiun refers to Sections 1, 2
and 3, Laws of 1945, page 1562, and states that under the pro-
vigions of Section 2 of the Act, a sheriff of a third class
county mey appoint deputles with the approbation of the circult’
court, as may in the discretion of that court be sufficlent %o
agsist the sharmff in the proper performance of hls dutles rew-
lating to the enforcement of the criminal laws of the state and
that the court may fix the compensation of the deputies so ap-
pointed, .

It eppears that under the provisions of this act, deputies
can only be appointed and peld to assist the sheriff in crimlnal
matters and are not entitled, and the lew makes no provision for
their compensation in civil natters. However, in the opinion
it was held that under the provisions of 13133, H. S, Mo, 1930,
supra, the sheriff may, with the epprobation of the cirecult
court, appolint one or more deputles for civil duties but that
deputies appointed under the authority of this sectlon would be
allowed no salarv and must look to the sheriff for thelr compen-
satlon.

Under the provisions of Section 13399, supra, the constable
received the sum of 53,00 per day or part thereof for the ner-
formance of election duties in his township and it i1s noted that

the fece was for services rendered in but one townshlp of the county

in which the constable reslided. Under the orovisions of the
present law the sheriff is now reguired to perform the election:
duties formerly performed by the constable but in each and every
township of the sheriff's county. 5Slnce such dutles are civil
in nature, the sheriff would be eantitled to & fee of $3.00 per
township for each day or part of day in which said services were
performed. The deputies wno agsgist him in qucq perfornance
would receive no part of sald fee but will ﬂeCHLVG only such
compensation as is paid to thew by the sheriff.
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In answer to yourvaeéond inquiry‘ 1t follows thet in view

of the foregolng reasons the circult jJudge hes no authority

to fix the compensation of deputles appointed to asslst the
sheriff in the performance of his sleection duties in connection
‘with "state-wide" or "county-wide" elections held in your county, -
That such dutles are civil in nature and the sheriff must com-
pensate his deputles for services rendered in connection with
said elections,

Your third inguiry is whether or,not the sheriff is en-
titled to be relmbursed out of the county treasury for compen=-
sation paid by him to his depubies appolnted to assist him in
tha'perfonmance of his electlon duties in a "state-wide" or
"eounty-wide" election, and bearing ia mind the previous opinion
of this offlce that deputles appointed for election dutias are

" to loek to the sheriff for thelr compenseation.

In discussing thia inguiry we desire to call attenhion to
the following cases which state the general rule now prevailing
in Missouri with reference to the payment to an offlcer of com-
peneation for his gervices or that of his esslstants.

' In the case of Nodaway County vs. Kidder, 129 S.W. (24) l.e.
860, the court said:

"The general rule 1s that the rendition

of servieces by a public officer is deened
to be gratulitous, unless 8 compensation
therefor 13 provided by statute, If the
statute provides compensation in a parti- .
cular mode or manner, then the officer 1is
confined to thet manner and is entitled to
no other or further compensation or to any
different mode of securing same. Ouch
statutes, too nmust be str*ctlv construed as
against the officer. # # %

"It is well established that a public offlcer
claiming compensation for official duties’performed must
'point out the statute suthorizing such payment.

. Also in the case of Alexander ve., Stoddard County, 210 3.W.
(24) 108, 1t was held to be the general rule that compensation
for services rendered by asslstants, deputies &nd other emplovees
of county officisls can be allowed‘directlj te them or their
- guperiors only if authorized by law, and where no provision is
made for- payment, or sppointment or employment of deputies and
assistants, the latter wmust look eXclusively to thelr employers
for compensation, and such ewplojer cannot look to the county
for reilmbursement.
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. Applying the principles 1aid down in above cases to the
question before usg, 1t appears that if your sheriff is to be
reimbursed for compensaetion pald deputlies for assistance in
elections, 1t is the duty of the sheriff to show those statutes
authorizing him to be reimbursed at the expense of his county.
It 1s also noted in this connection that any such statutes that
might be c¢lted by the ghoriff to sustain his contentlion will be
strietly construed ageinst him, and that in the absmence of such
e showing the sheriff claiming fees not authorized by statute
will be deemed to have performed'tham gratultously.

There being no statutory provisions that authorize the
county to reimburse the sheriff for expenditures of this nature,
the’aheriff is not. entitled to be reimbursed by the county.

In answer to Guestion Number l, in view of what has been
sald above, neither the Townshlp Board nor the County Treasurer -
have any legal authority and camnct reimburse the sheriff of
your county for money paid to his deputies for servlces in
connection with elections held in your county. <he sheriff and
not the elrcuit court fixes and is liable for compensation of
the deputies for such services,

In answer to your last-inquiry, i1t appears that since there
is no statute whlch provides that the sheriff shall be allowed
fees and mileage expenses incurred in notifying deputies ap-
pointed to asaigt the sheriff in the performance of election
duties, that the sheriff is not entitk d to such fees or mlleape.

~ CONCLUSION

It is therefore the opinion of this department that a
sheriff of a third class counbty may appoint with the approbatian
of the cireult court such deputles as may bLe necessary to enable
him to properly perform election dutles now enjoined on him by
‘law at every election held in his county., “hat such denuties
are not entitled to any salary and the c¢ircuit court is not
- authoriged to fix thelr compensation. That the sheriff 1s not
entitled to be relmbursed at the expense of the county for noney
pald by him as compensatlon to hls deputies for their assistance
in performing the electlion duties, and that the sheriff is also
- not entitled to be reimbursed for any travellng expenses lncurred
by him while notifying those deputies appointed to agsist him in
his election duties.

o : Respectfully submittad,
<& .
PAUL M. CHITWOOD,

Assisbant Attorney Ceneral
 APPROVED: '

Je e TAYLOR,
ATTORUEY FpNE
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