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'CRIMINAL LAW: 
.. GAMBLING : 

.Pinball machine which pays off in free games 
only is not a gambling device. 

April 14, 1950 

r-----.t, !.t() 
FILED ~~ 

llonorable ~dwin F . Brady 
Proaocutlng Atto rney 
Denton County II ~/arsaw, Mi s aouri 

Dear Sira 

T~1is is in answer to your l etter of recent date 
requesting an orf icial opinion or t his department , reading 
as rollowsa · 

"It is request ed thnt you g ive me your 
opinion in answer to tho follo\nng 
questions 

~ 

"Is a pinball mac1 ine 1n which the player 
must insert ~ coin to play and which pays 
off in free games in the event certain 
scores are at tal ned a gambling device 
under t he laws of t his state! · 

"In connection with t his pro bl em I haTe 
already road your opinion of September 15, 
1949, to Yr . Ronal d J . Fuller, Prose­
cuting Attorney of Phelps County, and the 
case of Stat e v . Jack and Jill Pinball 
Machine , 224 s . , • 2d 854. 
"In your opinion to Ur . Full or you did 
not rule'diroctly on tho free game 
question. After r eading tho Jack and 
Jill case I rum anxioua · to havo your 
opini on Qn this matter. " 

The opinion to tir . Ronal d J . Fullor , Prosecuting Attorney 
of Phelps County , under date of SoptoDber 15, 1949, held as 
follows: 

"In the pro~sos , it i s the opinion of 
tho departnent that a ono-ball pinball 
machine, coomonly known as the Horse Race 

, 
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Game , 1o a deY1ce or ~AID , tho oporat1on ot 
which with suooeasr.·tZ.&. or winning results 
is dopondon' ~90n ehanoe. It in p laying the 
game tho p~er baa the chance to reooive 
sor1e t hing tilt moro nlue than tho amount in• 
vested t or Pla7 it, tho gamo is one char­
acterize~ aa a gambliPe dovice used for · 
Gaming ~nder Sect~on 4678, R. s . Mo. 1939.• 

I 

In the case ,Of Stn te v. One "Jack and Jill" Pinball 
I~achine, 224 s. tG054, tho Springfield Court or Appoala hold 
thAt • p!Db 0 ~~4t pnid off only in tree games was 
· ... • M a p\'Oceedir1g to havo · o. pinball machine 
~ •'royed. ~ court said, l.o. 855• 

·~ sole question bef ore ua ia r ln the 
operation of this nachine , does the fact 
t hat the player may play a free game or 
games upon the atta~ont or a certain 
score t:1ake it a lamblinr. device under our 
statutes and sub ect !t to oon?iscat!onYF 

The court enid with regard to Section k67a, upon which 
opinion to Hr. Ron~ld ~. Fuller was based, i.e. 856t 

"section 4678 of the " Revi~od · statutes 
of Missouri 1939 , t~o . n.s .A., providos: 
•r:vory porscn who shall pormit any ga.m­
.!ml tablo, ~ank or device to bo S t t up 
or used for t he 3Ur) oso of Bwming in 
nny hDuso , build1n· , shod, booth, shelter, 
lot or othor pro~isas to h~ belonging 
or by him occupied , or of ,.,hi ch ho hath 
at tho timo t he possession or control , 
shall, on conviction, bo ad judgod ouilty 
of a niodooeanor and punished by imprison­
mont in t he ccr11nty jo.il or workhouse for 
no t :..~orG thnn ono year nor loss t han 
t hirty days , or by fine not exceeding 
five hundred dollars or loses t han fifty 
dollars .' 

~ 

" Th1s statuto ooes not define a gambling 
device but makes it a cr1 e to pormit 
one to be sot up or used in a house~ etc .~ 

The court fUrther s aid, l.e. 860t 

the 
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Honorable Edwm F . Brady April i4, 1950 

"Gambling, ns judicially defined, has . 
throe nocosoary olononto1 ( l ) eonaideration 
or riok, ( 2) chAnce and \ 3 ) rewc rd or nr.ize . 
But tr~ locislaturo has roquirod tl~ third 
elenont. r.hon r oforablo · to a gambling 
dovico , to be ' monoy or property.• Does 
the player ce t )roperty for his nickel! 
~ t~lnk not . It is argued that ho ~eta 

ruJU.scnont . Tho vacuous tJind that mar 
momentarily bo brijhtened by finding on• 
tortairu:::ent and O."'usomont in watching a 
metal ball meander aimlessly over the 
surface of an 1nclj~od table and finnlly 
scoro by droppinG fro~ sicbt into an 
aporturo therein, woula be equally enter­
tained by watc!ling a certain species 
of aearabaeoid beetle atmloasly ro~l his 
putrid ball across tho ground and into 
o. hole wbere eventually it becomes sua• 
tonance for itself and young. Would not 
tho entortv.inmont and o.rousement in onch 
instance be t."'>.e same though five cents ia 
pnid to pull the pluneer 1n the one and 
in tho latter, the propulsion is by tho 
beetle and its accompl1sh~onts aro not 
emblazoned upon an electrically li~htod 
scoroboo.rd . T" .1.0 privilet;o of watching 
either ~~uld certainly not bo property, 
unclor ~ection 467.5, o.nn r:o shall not 
d!gni:J aithor by holding it to bo ' a 
"thing of valuo.'" 

Thorofare , it io our viow that n pinball machine which 
pays off only 1n frea games is not a gaobling dovico 1n this 
state . 

Concluoion 

It is tho opinion of this departoont that a pinball 
machine whieh pays otf only in free games is not a sembl ing 
device in this state:. 

Approved: 

J . E . T.AY 
Attornoyn~~~ 
CBB alrt 

, espoctfully submittod, 

c. u oorms, JR . 
Aeaistant Attorney General 
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