BRIDGES 3 Any person who shall wilfully or negligently

DAMACES TO PUBLIC damage a hlghway or bridge upon a public high~-

HIGHWAYS OR BRIDGES: way is liable for the amount of such damage and
the same may be recovered in the name of the
state by the munlecipallty, county or other
i;vil subdivigion of the state suffering the
0S8,

August 29, 1950

Honoreble Emmett L, Bartram F l L E: D
Prosecuting Attorney

Nodaway County

Maryville, Missouri

Dear Sirs
I.

We have received your request for an official opinion on
the question of the liabillity of a truck owner for damage to &
county bridge. Your letter ias as followss

"Nodaway County has suffered large losses
to thelr bridges by dump trucks hauling
heavy loads of rock and tractors pulling
lowboy trailors loaded with heevy machinery
breaking down the bridges when they cross.

"Recently, & merchant in an adjoining county
had his men load a caterpillar bulldozer One
to a lowboy attached to a tractor to bring
this equipment into Nodaway County. They
were almost across this particular bridge
vhen it broke under the welght of the lowboy
with the caterpillar bulldozer on it and let
it slide down into the river, The tractor
part wag almost across the bridge, but it
really broke under the welght of tThe lowboy
and the bulldozer.

"This will cause the count¥ to have to put
a new bridge across this stream and a new
bridge will cost our count%, under the present
cost of things, possibly $6000.00. The
bridge, of course was old, but would have
served ordinary purposes ior & number of

years yet.

"The tractor and lowboy and the load were
within the welghts permitted under the
Statute, as we congtrue it3 that is, the
total length was 30 feet and under e
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caleulation, 36 plus 0 would be 763 this
times 700 would meke 53,200, The total
weight of this tractor, lowboy and the load
was 2,000, The bridge wes buillt for a 7
ton capacity with a 504 over manufacturert's
guarantee on it, which would give the bridge
a 10% ton capacity, :

"rhis bridge was not posted by the county

- as to the load 1imit and these people had
crossed this same bridge with the same load
geveral times before,

"our question is, is this merchant, whose
machinery and equipment went through the
bridge, llable for damsges to our county

for the loss of thls bridge under the fore-
going statement of facts? I am wondering
how far Section 8591 R. 8. Mo. would apply
in this case, where really the welght of the
lowboy was what broke the bridge instead of
the gasoline tractor. Of course, the tractor
wag attached to and pulling the leaded lowboy,
but I am afreld that thls sectlion is not
broad enough to cover our case.”

II.

Section 304,11, R. 8. Mo. 19.9, 8.R.B. No. 1113, 65th
General Assembly, provides as follows:

"l. No motor drawn or propelled vehicle,

or comblnations thereof,‘sgall be moved or
operated on the highways of thils state when
the gross welght thereof, in pounds shall
exceed the weight computed by mulbtiplying
the distance 1in feet between the first end
last axles of auch vehicles or combinations
of such vehlecles plus forty by seven hundred;
nor shall the total gross weight, with load
on any group of axles of & vehlele or combin-
ation of vehicles where the distance between
the first and last axles of the group 1s
elghteen feet or less exceed the weight, in
pounds, computed by multiplying the distarmce
in feet botween the flrst and last axles of

-2—
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such group under consideration plus forty
by six hundred fifty. No vehicle or com-
‘bination of vehicles shall be moved or oper-
ated on any highway in this state having a
greater weight than sixteen thousand pounds
on one axle when the wheels attached to saild
axle are equlpped with hligh pressure pneu-
matic, solid rubber or cushloned tires, and
no vehicle or combination of vehicles shall
be moved or operated on the highways of this
state having a greater weight than elghteen
thousand pounds on one axle when the wheels
attached to sald axle are equlpped with low
pregsure pneumatie tires, and mo vehicle
shall be moved or operated on the highways
of this state having & load of over slx
hundred pounds per inch width of tire upon
any wheel concentrated on the surface of

the highway, the width in the case of rubber
tires; both solid and pneumatic, to be
measured between the flanges of the rim.

"2, TFor the purpose of this sectlon an
faxle loadt shall be defined as the total
load imposed upon the highwey through all
wheels whose centers are lncluded within
two parallel transverse vertical Rlanes
not more than forty inches apart.

It is not clear to us that your total length of 36 feet
as stated in your letter was measured from the first axle to
the last axle., If the vehicle is avallable to be measured,
then the sheriff or some member of the Missouri Highway Patrol
should measure the vehicle involved and algo determine whether
or not there was more than 16,000 pounds on one axle. If the
truck owner or operator has violated this sectlon, it could be
used as one allegation of negligence. The crimlnal aspects of
such a violatlion are not considered in this opinion.

Section 304.18, R. 8. Mo. 1949, S.R.B. Fo. 1113, 65th
General Assembly, provides as follows:

"1, ©No metal tired vehlcle shall be operated
over any of the lmproved highways of this
state, except over highways constructed of
gravel or clay bound gravel, if such vehicle
has on the periphery of any of the road wheels
any lug, flange, cleat, rildge, bolt or any
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projection of metal or wood which projects
radielly beyond the tread or traffic surface
of the tire, unlesas the highway is protected
by putting down solid planks or other suli-
able material, or by attachments to the -
wheels so as to prevent such vehicles from
“Qamaging the highway, except that this pro-
hibition shell not apply to tractors or
traction englneas equipped with what 1s known
ag caterplillar treads, when such caterpillar
does not contain aﬁ#mprogection of any kind
likely to injure the surface of the road,
Tractors, traction eéngines and simllar
" vehlcles may be operated which have upon
thelr road wheelg 'V' shaped, dlagonal or
other cleats arranged in such manner as to
be contlinuously in contact with the road
surface 1f the grosa weight on the wheels
per inch of wildth of such cleats or road
surface, when measured in the direction of
the axle of the vehlele, does not exceed
eight hundred pounds, -

"2, No tractor; tractor engine, or other
metal tired vehiele weighing more than four
tons, including the weight of the vehicle
~and 1ts load, shall drive onto, upon or over
the edge of any improved highway wilthout
protecting such edge by putting down solid
planks or other suitable material to prevent
such vehicle from breaking off the edges of
the pavement,

"3, Any person violating this section,
whether operating under a permit or not, or

who shall wilfully or negligently demage &
ﬁggg@gf?*dﬁiII‘BﬁzIfﬁbI§ To% THe amount ol
such damage caused to any highway, bridge,
culvert or sewer, and any vehicle causing
guch damage shall be subject to a lien for
the full amount of such damage, which lien
shall not be superior to any duly recorded
or filed chattel mortgage or other lieh
previously attached to such vehiclej the
amount of such damage may be recovered in
any action in any court of competent juris-
diction, in the name of the sbtate, by the
municipallty, county or other civil sub-
division or -interested party."

“(Underscoring ours.)

<y
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This section provides that any person violating this
gection, or who shall wilfully or negligently demage a high-
way, shall be liable for the asmount of such damage caused %o
sany highway bridge, ete. We believe that the clause "or who
shall wilfully or negligently damage a highway" applies to
any and all damage Iinflicted upon the public highways regard-
less of whether or not any vleolation of this particular sec-
tion has been Involved. We belleve that 1% is a general
statutory liability ensctment, and by reason of the provisions
of this section that i1t would be unnscessary for you to rely

upon the provision of Section 8591, R. 8. Mo. 1939.

" gection B591, H. 8. Mo. 1939, which will be Section
229,16, R. S. Mo. 1949, provides as followa:

"All persons owning, controlling or managing
threshing mechines, sawmllles and steam engines
or gasollne tractors are requlred, in moving
the same over publie highways, to lay down
planks not less than one foot wide and three
inches in thickness on the floors of all
bridges situate on the public hlghways,

while crossing the same with such threshing
machines, sawmills, steam engines or gasoline
tractors, and in the event any person owning
any such machinery shall cross or attempt

to crgss any brldge upon any public highway
with such machinery who shall neglect or .
faill to lay down gald planks as a protection
to said bridge and who shall, by reasgon of
such neglect caugé injury to any such brldge,
‘he shall be liable for double the amount of
such injury to be recovered in the name of
the county or any subdivision thereof, to

the use and benefit of the road and bridge
fund," o

The term "gasoline tractor" may only refer to farm tractors.
In 1921, when this gectlon was enascted to lnclude gasoline trac-
tors, all farm tractors used either steel wheels with lugs or
steel caterpillar tread. But the section does not specify the.
type of gasoline tractors that would be required to comply with
the provisions of this sectlon. Today we have antomobile
tractors that pull trailers, Buch tractors use -either deigel
fuel or gasoline, We understand the weight of the heavy load
caused the bridge to collapse. Section 8591 was enacted to
protect the floors of bridges from the steel lugs or tread on
steam engines or gasoline tractors. Would the planking of your
bridge, as required by this section, have prevented the same

“Sa
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from collapsing? If so, then the failure to do so would be
negligence, but not a vieclatlon of said Sectlon 8591 in our
opinion, _ ,

We wish to call your attentlion to the case of 3State
Highway Commlssion v. Stadler, 148 P, (2d4) 2956, This case
involved a sult by the Kansas State Highway Commnlsslon to
recover damages for the destruction of a bridge on a public
highway., The court in this case sald:

" 5% 3 % In 1929 the leglslature enacted Laws
of 1929, Ch, 8, 8ee. 5, which readss I'Any
pserson who shall wilfully or negligently
damage a highway shall be llable for the
amount of such damage and the state highway
commigsion may prosecute claims or sults for
the amount of such damage.! Certainly after
the enactment of this statute it must be
conesded whatever common law cause of actlon
exlsted in favor of a goverrmental agency
for negligent destruction of its highway,
and 1t must go unquestloned that a bridge

1s & portion of the highwaya Board of
Com'rs of Cloud County v, Mitchell County,
75 Kan. 750, 757, 90 P, 2863 G. S. 1935
77201 (5) and G. . 1941 Supp. 8-126(e}
was superseded by the new statutory cause

of actlion for negligence provided for there-
in., Leter, the legislature passed Laws of
1931, Ch. 2}, Sec., 7, prohibiting the over-
loading of bridges and imposing civil liabil-
1ty for violations of its provisions recover-
able by the authoritles charged with the
maintenance of highway structures. This
statute was in no sense a limitation of the
negligence statute theretofore enacted and
merely imposed an additional liability on
users of the highway in cases where they
used such structures when thelr vehicles
were loaded 1n excess of the weight allowed
by 1ts provlslons. In 1937 both of the
statutory enactmenta Jjust referred to were
repealed by Laws of 1937, Ch. 2033, known as
the Unlform Act Regulating Traffic on.the
Highways, and substituted in their place was
sectlon 12, now G. 8. 193 Supp. 8-5, 12,
which reads:
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"t(a) Any person driving eny vehicle,
objeet, or contrivance upon any highway or
highway structure shall be liable for all

- damapge which saild g x r structure ma
sustain &s & rasul of gg% llegal operatvion,
driving, or moving of | hicls, object,
or contrivance, or. as & result ol operation,
driving, or moving any vehicle, object, or
contrivance weighing in excess of the maximum
weight in this act but authorized by special
permit issued as provided in this act, (b)
Whenever such driver 1s not the owner of such
vehlcle, object, or contrivence, but 1z so
operating, driving, or moving the same with
the express or implled permission of said
owner, then sald owner and drlver shall be
jointly and severally liable for any such
damage, (c) Such damage may be recovered
in & c¢ivil action brought by the authoritles
in control of such highways or highway
structure,!

"(2,3) The language of this new statute 1s
broad and comprehenslve, On analysis, it
can be gaid it permits the commission to
sue in its own name and recover all damages
which the highway and/or structure may sus-
tain as a result of overloading and/or any
illegal operation, driving or moving of any
vehicle, object or contrivance driven upon
the highway. Appellant argues its provisions
do not contemplate negligence and that the
only basgis for recovery thereunder is over-
loading. Here agalin appellantts position
is not well taken. True enough, the terms
of the new act do not apeciflcally impose
1liability for negligence nor 1s the word
tnegligence! to be found in the language
used therein., But that 1s no justification
for a eclalm that negligence was not contem-
plated by its provisions. The language
rillegal operation, driving, or moving of
such vehicle, object, or contrivance! not
only contemplates acts of negligence but
embraces 1n its terms so many negligent acts
that it 1s difficult to imaglne any 1illegal
operation of a vehiele on the highway which
would not constltute negligent operatlon of
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guch vehlele if injury %o the highway resulted,
end rare indeed would be the occaslon where
negligent operation of such vehicle would not

- be 1llegal. Por illustration, the acts alleged
and relied on by the plaintiff in its petition
az constituting common law neglligence were all
illegal under the present act, namely, driving
the trueck on the wrong side of the highway,
see, G. S. 1943 SBupp. 8537, driving at a rate
of speed greater than reasonable and proper,
see, G. 8. 1943 Supp. 8-532, driving at a
‘reckless rate of speed, see, G, S, 1943 Supp.
8«531, It should be added the commisslon of
‘one or all of such acts 1f esteblished by
the evidence was sufficlent to authorize the
recovery of damages under 1its provisions. We
have no difficulty in coneluding that the
present statute was Intended to be all in-
clusive and embraces within its terms all
the acts for which the driver or owner of a
vehiele might be civilly’lliable to the com-
mission in the event whije driving on the
highway he damages a highway or highway
structure. The common law right of action
has been superseded by the statutory one and
so far as aects of negligénce are concerned
the commissionts right of action is limited
to such negligent acts as amount to illegal
acts under the provisions of the Uniform Act
Regulating Trafflc on the highways. Common
law negligence may now give rise to the
statutory cause of action if the act relied
on is i1llegal but 1t no longer gives appellant
the right to rely upon a common law cause of
actlon for negligence. It follows the trial
courtts finding the appellant was limited to
the rellef authorized by the statute and was
not entltled to recover anythlng other than
provided for therein was proper.

" % % # Relating to highways 25 Am. Jur. 637
Sec. 3h1, states the general rule to be ae
follows: (The demages recoverable are messured
by the expense to whieh the municipality or
other public agency has been put by the act

of the defendant and do not include mers in-
conveniences in the use of the road which do
not make 1t more expensive to be kept in
repair,.t
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"With respect to bridges the rule stated in
11 ¢,J.8., Bridges, p. 1137, Sec, 100, reads:
'It has been held that the measure of damages
for injury to a bridge 1s usually the amount
which must necessarily be expended in repaipr-
ing or restoring 1%, but in some Jjurilsdietions
the party 1s, by statute, llable to greater
damages, as will sppear from an examlnation

of statutory provisions and the declsions
cited infre this note, s & 3 ¢

"While in 8 Am, Jur. 973, Sec. 8, it 1s stated
thus: 'The measure of damages to the owner of
the damaged bridge 1s the cost of repalrs
necesslitated by the 1njury received, together
with a reasonable sum, in case ol a toll
bridge, for the loas of net profits during

the time the bridge cannot be used, Addi-
tional costs, however, due to delay or other
action by the owner cannot be recovered in

such a casb,!

ﬁ& TR I A R
"o o we have determined without must pere
turbation,: lrrespective of what the rule may
be elsewheis, that under our present statute
-which impoges liabillity for all damage whilch
a highway and/or highway structure may sus-
taln, the proper measure of damages 1s the
actual cost of replacement of such highway
and structure in the condition 1%t was 1n at
the time the inJjury occurred,"

(Underscoring ours,)

The above gquotations from this Kansas cese should be
beneficial to you in construing the provision of said S.R.B.
No. 1113, quoted above, We believe that thls case clearly shows
that the appellate courts of thls state would construe said
liabllity statute, quoted above, to Include the damage inflicted
upon the bridge described in your letter,

Another case upon this question is Department of Highways

v. Fogleman, 27 8o, (24) 155, 210 La. 375, in which the Supreme
Court of Loulslana states:

"(1,2) It is incumbent upon every citizen

using the highways and publlc bridges to
do so with reasonable care. The general

q-
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rule that a traveler about to cross a public
bridge may assume that 1t 1s strong enough
for his purpose does no? apply when ?9 pPro-
poses to cross with an tunugsual load!. :
Nelson v, City of Rockford, 186 Iil. App.
288; Board of Comtrs of Allen County v.
Creviston, 133 Ind., 39, 32 N.E, 735. See,
also, 68 A,L.R. 605 et seq, It would be a
-deairable situstion If all of the highway
‘bridges could hold up the maximum loads pere
mitted but, in Loulsians, we are faced with
the fact that many of our bridges were built
before the tranaportatlon of such loads were
usual or even comtemplated, Many of these
bridges still serve their original purpose

ln thelr respective communities particularly
in the transportation of passenger and other
light vehicles, One who proposes to trans-
port an unusual or undue load over & public
brlidge, part{culargj(ggrg secondary route,

is under the dut¥ Yo exercise care and caution.
In the absence of such eare, a person driving
such vehicle assumes the risk of injury to
himself and cargo in trying to pass over the
bridge, W¥ilson v. Grandy, 47 Conn. 59, 36
Am, Rep. 51; Clapp v. Ellington, 51 Hun. S8,
3 N.Y.8. 510; Carter v. Town of Minden, 156
La, 382, 100 So. 336."

(Undérscoring ours.)

A case decided upon the general law of negligeney or common
law without the benefit of statutory provision is the case of
Townshlp of Livingston v. Parkhurst, 7 A, (24) 627, 122 N.J.L.
598, in which the Supreme Court of New Jersey sald:

"The question presented on this appeal is

the propriety of the a¢tion of the trial

court in granting & nonsuits. From the agreed
state of case 1t appears that on September

23, 1938, the defendant Brown was transport-
ing over the public streets of the Township

of Livingston, appellant, a truck and trailler
attached thereto belonging to his employer,

the defendant Parkhurst,; who accompanied him,

A small wooden bridge over a stream on Brooksilde
Avenue was used by these vehicles and collapsed
under thelr weight. The truck weighed from



Honorable Emmett L. Bartran

three to thres and one«half tons and the
traller from four to five tons, On the
traller was a gasoline shovel weighing from
twenty-eight to thirty tons, The truck and
the front wheels of the trailer had safely
crosged over, = The rear wheels of the

trailer had crashed through the planking of
the bridge. There was no sign posted at the
bridge indicating the limit of the weight

the bridge would carry., Two days prilor there
had been a8 severe rainstorm causing the stream
to overflow the bridge., For that reason the
bridge had been closed to traffic untll the
morning of the day in question when the waters
having subsided and the planks of the bridge
having, upon lnspection by the Township
Engineer, been found 'dried out!'! the bridge
was opened to use,

"The bridge was substantislly and fairly

well constructed and in good condition.

The usual traffic consisted of pleasure
vehicles and delivery trucks, the heaviest
trucks generally usling the bridge belng

coal trucks, This was the flirst load the
bridge had falled to carry safely. The
bridge hed been built In 1925, acquired by
the municipality in 1927 or 1928 and since
then maintained by it. The maximum safeload
capacity of the brldge even if ocomposed of
entirely new lumber would not exceed fifteen
tons and at the time of the accident socmewhat
less. Defendant Parkhurst told the Townshilp
Engineer at the scene of the accident, shortly
therecafter, that he and his driver, defendant
Brown, had inaspected the bridge, even looked
underneath i{, before attempting to cross,
but later in the day he deniled to the engineer
having made such examlnation or inspection,
then stating that he had driven over 1t
because it looked alright.

"It is, of course, not disputed that this
bridge and hilghway leadlng to 1t were -for
the uss of the public who had an easement
in it. The defendants had & right to its
use for the transportation of this equlp-
ment, But In doing so they were under a
duty to the plaintiff to use reasonable care
50 as not to cause damage to the highway or

1
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bridge, The highway was unpaved, and the
bridge, a small one, was constructod' of wood.
Would one owing a duty to the municipality
to use the facilities it provided with
reasonsble care be violabtling that duty by
the transportation of equipment of the type
and weight described along this highway and
over this bridge? Were proper precautions
taken in the exercise of due care? Was
there, on the other hand, any duty on the
part of the muniecipality. which was contribu-
tory negligence as a matter of lew under
these facts?

"(2,3) It seems to us that these questions
of fact, both as tc negligence and as to
contributory negligence, were clearly raised
by the proofs and that it was error for the
court to treat them as questions of law,"

CORCLUSION

It 1s the opinion of this department that any person who
shall wilfully or negligently damage a highway or bridge upon
a public highwey is liable for the amount of such damage and
that the same may be recovered in the name of the atate by the
municlipality, county or other civil subdlivision of the state.
It 1s the further opinion of thils department that double damages
may be rocovered for damage to any bridge on a public highway
caused by a violation of the provisions of Section 8591, R. S.
Mo. 1939. Whether or not the facts stated in your letter would
constitute negligence would be a question of fact to be deter-
mined by the court and jury.

APPROVED:

4
L L]

Attorney CGeneral
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