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PUBLIC BUlt.nrr~GS : State is liable only ·~o g'iilneral contractor and not 

tci ·sub-contractors under construction contracts. 1 
· 

CONTRACTS: 

February ), 1950 

Honorable Fred Appleton 
Director 

Fl LED 
;2 Division oi' Public Buildings 

Jefferson City;' Missouri· 

Dear Mr.· Appleton: 

UJis is in reply to your.request for an opinion 
which is as followsz 

"'I'he Infirmary Building in Nevada, Missouri, 
is contracted by Seth E. Giem end Associates. 
They have completed this building and now only 
await final inspection and payment~ 

"Now thu t the contractor is nearing completion, 
we have a request f'rom the excavation sub• 
contractor that he be allowed an extra for ap• 
prosimately $7 1619.3.5. We desire that you 
study this matter to see if we owe the sub­
contractor this money. 

11 This job was started during Mr. Powell's 
supervision and on my first visit to the site 
the contractor was requesting a location where 
he could get earth in order to fill around the 
building. At that time there was no quostion 
as to whether the contractor would be paid extra 
for tho dirt, for by that time it was decided 
that the contour plans used were off approximately 
two feet. This matter has never been presented 
in the form of a bill until approximately 20 days 
ago. 

"I wish to state the fund for this building has 
been re-appropriated; however, there remains less 
than ;;j>2,000.00 in this fund, so it would be im­
possible to pay for the actual e:JWavation with 
the funds we have available. 

"I would like to call your attention to the para­
graph on 'J:i:XTRA WORK', Page sc.;.2, 'No extra work 
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Honorable Fred Appleton 

shall be 
ceived.t 
this job 
for this 

done until this written order is re• 
At no time during the progress of 

had the change order been negotiated . 
excavation. 

"For further reference, Pal~;e A•l on 'EXCAVATION' 
end of parar;raph 5, 'The elevations as shown on 
the dravdn.gs is assuraed rock levels as based on 
test hole data indicated on the site plan. More 
or less depth of excavation other than that call• 
ed for by the draw1n0s will be adjusted on the 
basis of unit price.' Po.rac;ruph. 7, 'SURVBYS -The 
conttJur plans of the oi te show the present eleva­
tion of top surface of materials at intervals 
spaced tl:woughout the site. The surface eleva• 
tions were obtained from actual surface of the 
site and from the best attainable info1~mtion, 
but the owner will asswne no responsibility for 
same. Acceptance of the data given on the draw ... 
ings shall be done at the contra torts risk and 
responsib~lity.• 

11 I ca.1:ulot allow an extra for tm full amount of 
~p7,619.35, due to the .fact that this fund does 
not have sufficient revenue to covor. 

"I would appreciate greatly if you would study 
the specifica-tions and determine whether the 
State is liable for tllis extra exravation claim­
ed by the sub-contractor." 

We have exarained the various documents which form the 
contract between Seth r::. Giem and As socia. tea 1 the general con• 
tractor, and the state of Missouri. The liability of the State 
for any extras must be founded on the contract between the 
State and the contractor. 'rhe sub-contractor's rights tmder 
this contract are only derivative, and b.is right to recover 
must be considered in the light of the provisions of his con• 
tract with the general contractor. 

Article 16 of the contract between the State of i'-.~issouri 
and the general contractor states as follows: 

"Article 16. THE CC'N'l'H.ACT DOCUivii:NTS-·The 
general conditions of the contro.et, the 
specifications and the drawings, together 
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Honorable Fred Appleton 

with this agreement. form the contract, and 
they are as fully' a part of the contraot. as 
if thereto attached·or heroin repeated. The 
following is an enumeration. of the specifica• 
tions and drawings a " . 

on page GO•l of the Specifications is to be·found 
the following provision: 

"A.I ,A. GENJ:mAL Co lf.OlTIONS s The general con• 
aitlons In e.cooraa.nee With £1"B standard form 
of tho American Institute of Architects, a 
copy of wldoh may be seen at the office of 
the Architects, are to be considered as :part 
of this contract as if included herewith, to­
gether w1 th the other general oondi tions set 
forth in these speoificatiohs." 

The general conditions in the standard form of the 
A..11eric$11. Institute of Arc hi teo ts of the contract for the con• 
struction of buildings may be found in Modern Legal Porms, 
volwne 1, Section 1762, pocket supplement. A portion of Sec• 
tion 36 of the $tandard form is as follows: 

11 Noth1ng contained in the contract documents 
shall create any contractual relation between 
any subeontrao tor and the owner.m 

Where a contractor sublets a contract, and there is, 
as here, no contractual relationship between the owner and 
the sub-contractor, the latter cannot pass by the contractor, 
his immediate employer, and sue the owner for an ruaount due 
him on the contract. 'l11is is true despite the fact that the 
work is done under the dirac tion and in accordance with ple.ns 
.furnished by the owner. (Baker va. McMurry Contl"•acting Com• 
pany, 223 S .. w. 1~5). 

Since too claim presented is one by the sub-contractor, 
it is not necessary to discuss the possible liabili w of the 
State to the general contractor. If the sub-contractor is en• 
titled to recover for any extra work, the liability therefor 
is that of the general contractor and not that of the State of 
Missouri. 

CONCLUSION 

Therefore, it is the opinion of this department that 
the State of Missouri is not liable to tho sub-contractor 
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Honorable Fred Appleton 

for extra work done by the sub•eontractor in ~onneet1on 
with t~e con$truction of the infirmary building at State 
Hospital #3, Nevada, Mis.sottr1. · , . 

APPROVED I 

• E. TAYLOR 
Attorney Gener. ' 

JRBtir 

Respectfully submitted, 

JOHN R. BATY 
Aeai.sta.nt Attorney Gep.eral 
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