e PUBLIC BUYEDIE@S:‘ State is lisable onlyf@QVg@neral contractor and not
o to -sub-contractors under construction contracts.

February 3, 1950
e : FILED
Honoreble Fred Appleton

Director ‘
Division of Publie Buildings :
Jefferson City,; Mlssouri

CONTRACTS :

Dear Mr. Appleton:

This is in reply to your request for an opinion
which is as follows: '

"The Infirmery Bullding in Nevada, Mlssouri,
is contracted by Seth I, Giem and Assoclates.
They have completed this building and now only
eawait final inspection and payment,

"Now that the contractor is nearing completion,
we have a request from the excavation sube-
contractor that he be allowed an extra for ap=-
proaimately $7,619.35. We desire that you
study this matter to see if we owe the sub-
contractor this money.

"thig job was started during lMr. Powell's
suporvision and on my first visit to the site

the contractor was requesting e location where

he could get earth in order to fill around the
building. At that time there was no question

as to whether the contractor would be paid extra
for the dirt, for by that time it was decided
that the contour plans used were off approximately
two feet, This matter has never been presented
in the form of a bill until approximately 20 days
ag0e

"] wish to state the fund for this building has

¢ been re=-appropriated; however, there remains less
than $2,000.00 in this fund, so it would be im=
possible to pay for the actual excavation with
the funds we have available. .

"T would like to call your attention to the para-
graph on 'EXTRA WORK', Page SC=2, 'No exira work
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shall be done until thig written order is re=
ceived.?! At no time during the progress of
this Jjob had the change order been negotiated
for thls excavation.

"Por further reference, Pa; e A~l on 'DACAVATION?!
end of paraszraph 5, 'The elevations as shown on
the drawings is assumed rock levels as based on
test hole data indicated on the site plan. Hore
or less depth of excavation other than that calle
ed for by the drawings will be adjusted on the
basis of unit price.t! Paragraph 7, 'SURVEYS =The
contour plans of the site show the present olevaw
tion of top surface of materials at Intervals
apaced throughout the site. The surface eleva~

" tions were obtained from actual surface of the
slte and from the best attainable information,
but the owner will assume no responsibility for
same, Acceptance of the data given on the drawe
ings shall be done at the contra.torts risk and
responsgibility.! ’

"1 cam:0ot allow an extra for tle full amount of
57,0619.35, due to the fact that this fund does
not have sufficient revenue to cover,

"I would appreciate greatly if you would study
the specifications and determine whether the
State 1s liable for this extra expgavation claim=
ed by the subecontractor."”

We have examined the various documents which form the
contract between Seth L. Clem and Assoclates, the general cone
tractor, and the State of Missourl. The llability of the State
for any extras must be founded on the contract between the
State and the contractor. The subecontractor's rights under
this contract are only derivative, and his right to recover
must be conslidored in the light of the provisions of his cone
tract with the general contractor,.

Article 16 of the contract bhetween the State of Missouri
and the gencral contractor states as Tollows:

"Article 16, THE CONTRACT DOCUMINTSw=The

general conditions of the contraet, the
specifications and the drawings, together
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with this agreement, form the contract, and
they are as fully a part of the contract. as
if thereto attached or herein repeated. The

' following 1s en enumeration of the specifica=
tions snd draw1ngsc "

On page GCel of the spacifications is‘to be found
the following provisions

AL, A.  GENERAL CONDITIONS: The general cone
dition8 1n accordance with the standard form
of the American Institute of Architects, a
copy of which may be seen at the office of

the Architects, sre to be considered as part
of thls contract as if included herewith, to=
gother with the other general condlitions set
forth in these specificatiohs.”

The general condltions in the standard form of the
American Institute of Architects of the contract for the cone
struction of buildin%s mey be found in Modern Legsal Torms,
Yolume 1, Bection 1762, pocket supplement. A portion of Sece
tion 36 of the standard form is as follows:

"Nothing contained in the contract documents
shall create any contractual relation between
any subcontractor and the owner,"

Where a contractor sublets a contract, and there is,
&8 here, no contractual relationship betwesen the owner and
the subw~contractor, the latter cannot pass by the contractor,
his immediate employer, end sue the owner for an amocunt due
him on the contracte 7This is true desplite the fact thst the
work 1s done undexr the direction snd in accordance with plans
furnished by the owner.  (Baker va. MclMurry Contracting Come

pany, 223 S,W. 145)e

3ince the claim presented is one by the sub=contractor,
it 18 not necessary to discuss the possible 1liabiliily of the
State to the general countractor. If the subecontractor ls enw
titled to recover for any extra work, the liability therefor
is that of the general contractor and not that of the State of
Missouri.

CONCLUSION

Therefore, it 1s the opinion of this department that
the 3tete of Missourli is not liable to the subecontractor
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for extra work done by the subecontractor in connection
with the construction of the inflrmery bullding at State
Hospital #3, Nevade, Missourl.

Respectfully subinltted,

JOHN R. BATY
_ Assistant Attorney General
APPROVEDS
Js E. TAYLOR

Attornsy Generg

JRBsir



