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DIVORCE: with divorce decree is liable to

February 28, 1949

flon, Robert P, C, Wilson, III
Prosecuting Attorney

Platte County

Platte .City, Missouri

Dear Sir:

prosecution under nonsupport statute.

FILED

7 A

This 1s in reply to your request for an opinion, which

reads as followa:

"In a divorce suit here the decree ren-
dered awarded the sole caré and custody
of a child under the age of 16 years to
the mother, and allowed the father only
visitation righta, Is the father now
liable to prosecution under the provi-
sions of Section 4420, Laws !Mlssouri -
1947, 1f he, without good cause, falls,
- neglects or refuses to »rovide adequate
food, clothing, lodging and medical and
surgical attention for the ehild?”

Section 4420, Mo, R, 8, A., 8lso Laws of 1947, Volume I,

page 374, reads as follows:

"If any man shall, without good cause,
fail, negleet or refuse to provide ade-
quate food, clothing, lodging, medical

or surglcal attention for such wifej; or
if any man or woman shall, without good
cause, abandon or desert or shall without
zood cause fall, neglect or refuse to
provide adequate food, clothing, lodging,
medical or surglcal attention for his or
her child or children born in or out of
wedloeck, under the apge of sixteen years,
or if any other person having the legal
care or custody of such minor child, shall
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without good cause, fall, refuse or nege
lect to provide adequate food, clothing,
lodging, medical or surgical attention for
such child, whether or not, in elther such
case such child or children, by reason of
such failure, neglect or refusal, shall
actually suffer physical or material want
or destitution; or if any man shall leave
the State of Missouri, and shall take up
his abode in some other state, and shall
leave his wife, child or children, in the
State of Missourl, and shall, without just
cause or excuse, fall, neglect or refuse
to provide sald wife, child or children,
with adequate food, elothing, lodging,
medical or surgical attention, then such
person shall be deemed gullty of a mis-
demeanori and 1t shall be no defense to
such charge that some person or organiza=
tion other than the defendant has furnished
food, clothing, lodging, medical or surgle
cal attention for sald wife, child or
childfen and he or she shall, upon convice
tion, be punished by imprisonment in the
county jail not more than one year, or by
fine not exceedinz one thousand dollars
($1,000) or by both such fine and imprison=
ment, No other evidence shall be required
to prove that such man was married to such
wife than would be necessary to prove such
fact in a ecivil ection.”

A certified copy of the decree rendered in the case shows
that the mother was granted sole custody and care of the minor
child and the father was ordered to pay the sum of $25 per
month for the care and support of the sald minor child,

Section 4420, 'supra, makes provision for a conviction in
violation thereof for elther of two offenses, abandorment or
fallure to provide adequate food, clothing, lodging, medical
or surglcal attention for a minor child, under the age of sixe
teen years,

In the case of State v, Hartman, 259 8, W, 513, the court
held that there was not an abandonment of the children since
the legal custody of the children had been granted to the mother,
However, the court held that, under the statute as 1t read as



Hon, Robert P, C, Wilson, III «3=

amended by an act in 1921, there could be a separate offense
because a parent fails to furnish food, eclothing or lodging
to his child even thouzh he has not abandoned 1it.

The rule in Missouri is’ that when parents are divorced,
and the divorce decree is silent as to the custody and maine
tenance of the child, the father's obligation 18 unchanged as
to his minor child, Ash v, Modern Sand & Gravel Co,, 122 S,W,
(24) 45, 48,

The general rule appears to be that which is discussed
in 39 Am, Jur,, under the heading of Parent and Child, Section

page 765, ff,, to the effect that a father cannot ordi-
narily escape criminal liabllity for falling to support his
child, on the ground that a decree of absolute divorce has
severed his marital relations with his wife, since his obli=-
pation to his child is not altered by such a decree, Even
where the decree of divorce requires the father to make pay=
ments for the support of his child in the custody of its
mother, the welght of authority is to the effect that a father
who falls to make such payments is not relleved by the decree
from criminal or quasiecriminal responsibility for failure
to support the child, Under the nonsupport statutes of some
jurisdictions, a decree requiring the parent to make payments
i1s not only no defense, but is regarded as establishing a
legal duty of support for the entire or partial nonperformance
of which he may incur eriminal 1liability irrespective of whether
he may be held criminally responsible on the theory that his
pre=existing legal duty to support his child survives the de-
cree, However, there is some authority to the effect ‘that a
divorced parent whose child has been taken from his custody
should be relieved of responsibility where the decree requires
him to pay certain sums for its maintenance, .The reason ad-
vanced for such a rule is that the remedy for nongupport lies
in the divorce court which has, by the decree, assumed jurise-
dietion of the maintenance of the child., This theory appare
ently rests on the assumption that the sole purpose of a
criminal proceeding against such a person is to coerce him
to comply with an order which the divorce court has power to
enforce,

In the case before us we have an lnstance where the pare
ents have been divorced and the decree entered in the case has
fixed the smount that the father should pay for the care and
support of the minor child, In an annotation in 22 A, L. Res
gag; 795, the rule is stated, followed by authorities, as

ollows:
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"By the weight of authority, a father who
is requlred by a decree of divorce to make
periodical payments for the support of a
child in the custody of 1ts mother, and who
falls to make such payments, is not re=
lieved, by the decree of divorece, from
criminel or quasi criminal responsibllity
for a fallure to support the child, * # ="

Thus, 1t appears that the weight of authority holds that
a father mey be cfiminally responsible for & fallure to make
payments provided for in the decree of divorce, Ve think this
should be the rule in Missouri, inasmuch as our divorce courts
do not have the power to punish by contempt for the nonpayment
of alimony and maintenance mcney by virtue of the dlvorece de-
cree alone, The Missouri view is that a judgment for such 1s
a judgment for the payment of money and the fallure to pay is
no ground for imprisomment, In re Kinsolving, 116 S, W, 1068,
135 Mo, App, 6313 McMakin v, MecMakin, 68 Mo, App. 573 Franecis
Ve Franeis, 179 S, W, 975, 192 Mo, App. 710,

When the decree of divorce was entered, the court measured
in money the abllity of the father to contribute to the support
of his minor child., Ve belleve that a failure of the father to
make these payments makes him liable for criminal prosecution
under Section 4420, llo, R, 5, A, However, we believe that the
payment of the amounts ordered in the divorce decree removes
from further conslderation the question of whether or not a
father has neglected to provide adequate food, clothing, lodging
and medical or surgical attention for a minor child, Sald
Section 4420 provides that the father must fall "without good
cause" to provide adequate food, clothing, lodging, medical or -
surgicael attention for the child, In State of Kansas v, liller,
206 P, 744, 22 A, L, R, 788, the court indicated that the use
of this same phraseology should have great bearing in the de=
termination of eriminal liability for violation of a nonsupport
statute, The court reversed a criminal conviction because of
the very persuasive significance that it attached to the de~
fendant's prima facie lawful excuse, and stated that the ends
of justice would be better served if the machinery of the
eriminal law had not been set in motion against the defendant
until the eivil ald of the court which originally granted the
divorce had been invoked,

In order to convict a father for fallure to support a
minor child there must be evidence that the father possessed
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the means for supporting the child, State v, Miller, 35 8,W,
(24) 10833 State v, Young, 273 S, W, 1108, Seection 1519, R, S,
Mo, 1939, reads as follows:

"ihen a divorce shall be adjudged, the
court shall make such order touchins the
aiimony and maintenance of the wife, and
the care, custody and maintenance of the
children, or any of them, as, from the cire
cumstances of the parties and the nature

of the case, shall be reasonable, and when
the wife 1s plaintiff, may order the de-
fendant to gilve security for such alimony
end maintenance; and upon his neglect to
glve the security required of him, or upon
default of himself and his sureties, if
any there be, to pay or provide such alie
mony and maintenance, may award an execu=
tion for the colleection thereof, or enforce
the performance of the judgment or order
by sequoestration of property, or by such
other lawful ways and means as is according
to the practice qf the court, The court,
on the application of eilther party, may
make such alteration, from time to time,

as to the allowanee of alimony and maine
tenance, as may be proper, and the court
may decree alimony pending the suit for
divorce in all cases where the same would
be just, whether the wife be plaintiff or
defendant, and enforce such order in the
meanner provided by law in other cases,"

Under the provisions of Section 1519, supra, it must be
assumed that the court took into consideration the father's
abllity to support and determined that the amount provided for
in the divorce decree was proper, in view of the circumstances
of the parties and the nature of the case, In the event of
changed cilrcumstances, the court may make such alteration as
to the allowence as may be proper, Thus, we see that the court
may order adequate support for children of divorced parents in
the divprce decree itself. A father complyinz with such orders
should not remain subject to the eriminal proceedings outlined
in Section 4420, supra,
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Conclusion.

Therefore, it 1s the opinion of this department that a
father who negleets to pay-mainteﬁanco money for the care and
support of a minor c¢hild, when 'a decree of divorce provides
for such payment, 1s liable to prosecution under the nonsupport
statute of the laws of Missouri, Towever, we believe that such
payment satisfies the requirements of the nonsupport statute,

Respectfully submitted,
JOHN R, BATY

Assistant Attorney General
APPROVED:

J. B, TAYLOR i
Attorney General
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