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Deay Bié:

This will ankmwlcdg;i recoipt of your request for an

opinion wiich reads:

"I desire the bemelit of an opinlon frem you
In conneetion with the following matter:

"IMe various laws regulating the sale of intoxe
icating liguor and with respeet o operatirg
ostablighmenis where intoxieating liguor is seld
in every instance regulates not only the licenses
but also applies to an employee.

"For a vislatisn of these various lawe, Sextlom
4909, Lawe of Hissouri, 1041, provides that con-
vietion ahln huvo t&u oﬂ'ut ot aumt&ully revok-
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(2a) 292, holding that mmmton or revoeation of

a liconse lollowing & hearing o; the Supervisor of
quuer Control is sn exercise dilecretion, The
questlion is, does that apply where the law malkes
it nandetory to revoke the llicense on convietlon?

‘The socond questlon ls, does the conviectlion of an -

employee of the lhmo for a violation of one of
these laws make it mandatory that the license lssued
to the liccns In posing this question
1 have on Nos 15 of the Department
of Ligquor Control, where it ls stated that licensces
are at all times dimtlz responsible for any act or
conduct of any employee.



Honorable Jasper R, Vettori 2. February 28, 1949

Section 4909, R. S, Mo, Anno,, which is a part of the
Liquor Control Act provides that a conviction in any court of
any violation of the Liguer Control Act shall have the effect
of automatically revoking the license of theperson convicted
and further provides that if the defendant 1s finally acqulitted
he may apply and recelve a license upon the payment of the r:gullr
license fee just the same as though he had mever been licensed.
Section 4909 Ireadss

aviction in any court of any violatlon of X
8 Act shall have the effect of autumatlcally
foking the license of the person convlicted, '
such revocatlion shall continue operative untll
d case is finally disposed of, and il the
endant is finally acquitted, he may apply for
receive a license hereunder, upon paylng the
lar license charge therefor, in the same

r as though he had never had a license here-

3332:1 provided, however, that the provisions of

this section shall not apply to violations of

Seqation 1879, Article 1§ Chapter 32, R.S. lo. 1939,
o

and violations of said Section 4879 shall be
punished only as provided in said section.” -

Regulation 15 (a) promulgated by the Supervisor of Liguor
Control, Stete of lilssocuri, makes licensces at all times
respongible for the acts of the employees on the premises and
reads: i :

"Licensees are at all times responsible for the

- conduet of thelr business and are at all times
directly responsible for any act or conduct of
any employee on the premises which is in violation
of the Intoxicating Liquor Laws or the Nonintoxi-
cating Beer laws or the Regulatlons of the Supervisor
ol T"dquor Control."

Section 4889, Mo. R.8.A., veste in the Supervisor of Liguor
Control suthority to malke certain repulations, however this does not
‘ineclude the adoption of a regulation fixing punishments or penalties,
and for violation of which he may suspend or revoke & license. Sald
provision concludes in the following languages

" # » and to make such other rules and regulations
as are necessary and feasible for ¢ out the
proviuiong of this act, as are not inconsistent with
this act.



e i L 3 i :.‘ i — ‘-_." ; ."*_F_."'!i"_ 1-'—_—;1___‘.—:;!»7;,- ,,—.;- — . ST = - —_ -.. _I. i
. T R e
- r . !

Honorable Jasper R, Vettori 3. Fobruary 28, 1949

To prouulgate and adopt a regulation, authorising an aitomatic
revocation of a license for the violation of one of the supervisors
own regulations by an employee of alicensee, would be inconsistent
with the Liquor Control Act, for the reason that sald act as shown
herein only authorlzes an automatie revocation when the licensee
himself 1s convicted for violating any provision of the Liquor
Control Act and no where refers to an automatic revocation for the
conviction of an employse of said licensee., &ection L0689 supra
reads:

"The supervisor of liguor control shall have the
authority to suspend or revoke for cause all such
llicenses; and 'to make the following regulations
(without limiting the generality of provisions
enpowering the supervisor of liguor control as in
this act set forth) as to the following matters,

acts and things; fix and determine the nature, form
and capaclity of all packages used for contd ning
intoxieating liquor of &ny kind, tobe kept or sold
under this act; prescribe an official seal and label
and determine the manner in which such seal or label
shall be attached to every package of intoxicating
ligquor so sold under this actj this includes pre-
scribing different official seals or different labels
for the different classes, varieties or brands of
intoxieating liquorj prescribe all forme, applications
and licenses and such other forms as are necessary to
carry out the provisions of this actj prescribe the
terms and condltions of the licenses issued uggngrlnsed
under thls act; prescribe the nature of the p to
be furnlished and conditions to be observed in the
issuance of duplicate licenses, in lleu of those lost
or destroyed; ostablish rules and rogulationg for the
conduct of the business carried.on by each specifie
licensee under the license, and such rules and regu-
lations 1f not obeyed by every licensee shall be
grounds for the revocation or suspension of the
license; the right to examine books, records and
papers of each licensee and to hear and determine
complaints against any licenses; to issue subpoenas
and all necessary processes and require the production
of papers, to administer oaths and to take testimony;
prescribe all forms of labels to be affixed to all
packapges containing intoxlicating liquor of any kind;
and to make such other rules and regulations as are
necessary and feasible for carrylng out the provisions
of this act, as are not inconsistent with this act."
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- Honoreble Jasper R. Vettori lyo ‘ February 26, 1949

The Liquor Control Act however does provide that no licensee @
shall employ anyone who has been convicted sinece the ratification
of the 21st Amendment of the Constitution of the United States of
a violation of sy law applicable to the manufacture or sale of
intexiecating liquor (See Section 4906, Mo, R.8.A.) however that
does not have the effect of automatically revoking the permit of
the licensee for a subsequent convietlon of an employee for
violatlon of the Llguor Control Act,

Section 31, Article 1, Bill of Righte, Constitutlon of
Missourl 1945, prohibite even the Leglslature from vesting such
authority in the supervisor of Llguor Control or any commission,
bureau, board or agency of the state by the adoptlion of a ragulltion
fi:ina a fine or punishment. Section 31 supra reads:

"That no law shall delegate to any commission,
bureau, board or other administrative agency
authority to make any rule fixing a fine or
imprisonment as punishment for 1t| violation."

ia Volume 12, Corpus Juris, Section 330, page 052, we find

the following principle of law which reads:

"As a general rule, the leglslature way not
delegate to a coamulsslon the power to prescribe a
penalty, 1t may, however, authorize a rallroad
conmlsslion to prescrlbe dutles on which a statutn
lmposing e penalty may operate,s % «"

Also see Sectlon 333 of the same volume Corpus Juris, page 848

~whleh reads: | ot

"It is the function of the leglslature, as a part
of its poliee power, to make laws for the pro-
tection of the public health, and this power nay
not be delepated to an officer or board, The
leogislature, however, having enacted such laws in
peneral terus, may confer on a board of health
the duty of enforcing them, and Co that cnd may
glve 1t authority to make reasonable rules and
regulations which shall have the effect of law.
The board may not itself prescribe a penalty for
the violation of its regulations, but it is
competent for the legislature to prescribe a
penalty for the violation of rulol and regulationl
thereafter made by the board."

See also State of Florida v. Atlantic Coastline Railroad Camplny,
32’ L.R.A, (NQSQ) TG, 638.
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In Campbell v, Galeno thnicll Company 74, Lawyers Edition
1063, l.c. 1069 and 1070, the court held that the power of the
comuission to make regulations, was not to authorize regulations

providing for revocation of existing liquor permits in violation
of express statutory provisions and in so holding the court said:

"The limits of the power to issue regulations are
well settled Intornationnl R, Cos v, Davidson,

: 257 U, 8. 500, 51, 66 L, ed. 341, 343, 42 Sup. Ct.
Rep. Thay‘mly not extend a statute or modify its
provisions, # # «"

COICLUSION

Therefore it is the opinion of this department that a conviction
of an employee of a licensee under the Liquor Control Act, does not
of itself constitute an automatic revocation of his employers permit
under said Liquor Control Act, however, if the employer continues
his employment subsequent to sald conviction it is grounds for the
Supervisor of Liquor Conitrol revoking sald employers license after
issuing a citation, giving due notice of a hearing and giving said
licensee an opportunlty to appear at sald hearing and show cause why
his permit should not be revoked.

Respectfully submitted,

AUBREY R, HAMMETT, JR.
Asslstant Attorney General

APPROVED

J. &, TAYLOR

Attorney General

. ARH:nm



