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LIQUOR 

CRIMINAL LAW 

Conviction of employee does not 
have effect of automaticall y revoki ng 
per.mit of licensee ! 

.Febru.nry 28 , 194.9 

.rionorable Jasper R. rettori 
•irst Aacoc1nte T:rosecuting Attorney 
City of St . Louis 
1. un1cinal Courts Building 1 
ll~th and. l!arkots Straeta ).. ) 
St . Louie, U1soo~r1 I ~, 

Doar S:l.r1 

F ~LED 
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Thj,s uill acknowledte l'Oco:lpt of your r.eguost for an 
opinion T. • oh roads: 

"I dad.re tho panei'it of an opinion from ')ou 
in connection ~ith the follouing mntto~: -

"The various lt!ws reculo.tlnc the oale of intox­
icating liquor· mid ~ith respect iD oporatir-6 
ostnblishmenta whore intoxioo.ttnc liquor ~s ~old 
in every ~nstnnce r oculates not only tho licousea 
but also applies to an omployee . 

I 

"For a. violation of theso v4r1ous lnwe, Sa~~ion ~ 
4909, Laws cf Ui~~ouri, 1941, proviaas that con­
viction shall hn.vG the effect of nutomat1eo.l1y rovol{­
ing the licenso of the ~orson convietod , ! a~ 
raw.ilial .. w.lth the ease or. llit-Hel aondeJ"son, 102 s •• ,. 
(2d) ?92 , holding tha.t sueponelon or revocation of 
o. l1COl1S<~ followint; a hoar:tn~ by tho Suporvfsor of. 
I.iquor Control !s on oxercis~ or d1oe:~:·ct1on . ~he · 
question ia , dooa that apply whore tho law 1nakea 
1t r.~ndatory to revoke the licenso on conviction? 
Tho socond question is, dooo the conviction of an 
employee of the l~onseo for a violation of one of 
those lane make it ~datory that tho license iecued 
to the lico~see be revokod? In posing this question 
I h veIn mind Regulation ~o . 15 of ·~he Dopar~nt 
of Liquor Control, uhero it is stated that licensees 
are nt all t~es directll rosoons1ble for any oct or 
conduct of any employee . 
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Honorable Jaspor R. Vottorl 2 . Februar y 28 . 1949 

Section 4909, R. s . to . Anno., ~hich io a part of tho 
Li,lllor Control A~ provides tbb.t n conviction in any court of 
any violation of the Liqu9r Control Act eha1l havo the effect 
of auto~t1cally revoking the liceneo ot tbeporson conTicted 
and further provides tbat ii' the def'endant ia final.ly acquitted 
he uay apply and roce1vo a license upon tho payment of the regu1a~ 
license fee Juat the same aa though he had n ver been licensed. 
Section 4909 readec 

"C nviction in any court of any violation of • 
t1 o Act shall ho.ve the effect ot su~uinutically 
re~oking the license or the person convicted, 1 

an~ auch revocation shall continue operative until 
oaid case is £1nally disposed or , and if the 
de~andant is £1nally ncquittod, bo ma~ apply for 
nnd receive a license hereunder, upon paying the 
ro ular licenso charge therefor, in the same 
manner as though he had never had a license here ­
unde~; provided, ho~ever, tbat tbe provisions or 
tbfe eoetion shall not apply to violations or 
Section 48791 Article 1. Chaptor 32, R. s. Uo . 1939, 
and violations of snid Section 4879 shall be 
pun1ohed only as prov;ded in said eect1on. " 

Regulat1~n 15 (a) prom~lgated by the Supervisor of Liquor 
Control, State of 1ssour1, rnaltea licensees at all times 
responsible for the acts or the employees on the prdmises and 
reads: 

"Licensees aro at alL times responsible for the 
conduct of their bua1nes& and aro a~ all times 
d1roctly responsible for any act or conduct of 
any employee on the preruiaos wh ich is in violation 
of the Into~ieatlng Liquor Laws or the l!on1ntox1-
cating Beer Laws or the Regulations of the Supervisor 
of 1iquor Control . " 

Section 4889. ·o . R.S .A • • vecta in the Supervisor or Liquor 
C'lntrol auth.ori ty to malte certain l'el)Ulations , however thls doos not 
lncludo ~he adoption of a regulation fiXing punishments or penalties , 
and for violation of which he ma7 suspend or rovoko a license . Said 
provision concludes in the followinG language: 

"* ·• 'C<- and to ke such other rules and rogulations 
as are necessary and feasible for carrying out the 
provisions of this act , ns are not inconsistent with 
tb1s act . " 
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To promulgate and adopt n rogulntion, authorizing an automatic 
revocation or a license for tho violntion of one of the auperviaora 

1own regulotions by an employee ot alieonseo, would be inconsistent 
uith the Liquor Control Act, for the reason that aaid act as shown 
heroin only authorizes an automAtic revocation ~hen the licensee 
himself ia convicted for violating any ~rovieion of the Liquor 
Control Act and no where refers to an automatic revocation for tho 
conviction of an employee of said 11censoo. Section 4889 supra 
roade: 

",'l'he superviaor of liquor control ohall have the 
authority to suspend or revoke for causa all such 
licenses; and Jto mako the following regulations 

' (without limiting the general.ity .of provisions 
empowerins the supervisor of l~quor control as in 
t bia act set forth) as to the following matters , 
acts and things; r'-x and deter.m1t1() the nature , form 
and capacity of all packagee used for con~ning 
intoxicating liquor of any kind, to b e kept or sold 
under this act; prescribe an official seal and label 
and determine the manner 1n Which such seal o~ labol 
shall be attached to every package of intoxicating 
liquor so sold under thie act; this inclUdes pre­
scribing different official seals or different labels 
for the different claosea , varietios or brands of 
intoxicating liquor) prescribe all for.ns , appl.icatior.s 
and licenses and such other forms as are necessary to 
carry out the provisions of this act; prescribe the 
terms and conditions of the licenses issued and granted 
under t his act; prescribe the nature of the proof to 
be furnished and conditions to be oijeerved in' tho 
!osuance of duplica t e llcepsea, in lieu or chose lost 
or destr oyed; astabl1sh rules and rogulat1ona for the 
conduct of the business ~arried on by each specific 
licensee under the license, and auch rules and regu­
lations if not oboyed by every licensee shell be 
grounds for tho r~vocatlon or suspension of the 
license ; t he right to examine books, records and 
papers of each licensee and to hear and deter:mtne 
co ~lalnts against any licenseo; to issue subpoenas 
and all necessary processes and require the production 
of papers, to .administer oaths and to take testimony; 
prescribe all forms of labels to be affixed to all 
packages containing 1ntox1catin~ liquor of any kind; 
and to make such othGr rules and ~oculations ns are 
necessary and feasible for carrying out the provisions 
of this act, as ar~ not i nconsistent with this act . " 
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The ' Liquor Control Act houever does provide that no licensee 
shall employ anyone who has boen convicted ~inco tho ratificat ion 
of tho 21st Amendment o~ the Constitution of the United States of 
a violation of soy law applicable to the manufacture or sale of 
i ntoxicating liquor (See Section 4906. J.o . R. S . A_) however that 
does not havo the effect o~ automoticall~ revoking the permit of 
tho licenseo for a subsequent conviction of an employee for , 
violation of the I.iquor Control Act . 

Section 31 , Article 1 , Dill of Riehto , Constitution of 
J.fisoour1 19!~5 , prohibits evon the r.,eg1slo.ture from vost1ng such 
authority in the supervis or of !.1quor Control or any commieoion, 
buronu, board or 'a genc y of the state by th() adoption of a regulation 
.:f'1xint; n tine or puniah.'l!ont . Section 3~ supra retids: · 

"That no law s~ll delegate to any commiaeion, 
bureau, board or other edmin1Btrat1ve aGency 
a.uthori ty to make any rule fixing a fine or 
impriaonment as puniahmont r~r ita violation. n 

l~ Volume 12, Corpus Juria, Section 338, page 052, we rind 
the follo i ng principle or lnu ~hich rondot 

"Aa a general rule, the leg ielnture ay not 
dolegate to a commioo1on tho po or to p rescribe a 
penalty. lt may, bouever, authorize a ratlroad 
commission to prescribe duties on ~1ch a statute 
imposing a penalty may operate,~ * ;r.·" 

Also oeo S~t1on 1 333 of .tho aamo volumo Corpue Juris, page 848 
which reads; 

"It 1a tha function of the legislature , as a part 
or its police power, to malce laws ror the pro­
tection 'of the public health, and this power Day 
not be delocated to an orficer or board . The 
legislature , however, having enacted such lava in 
goneral terms, nay confer on a board of health 
the duty of enforcing the~, and to that end may 
giva !t authority to make reasonable rules and 
regulations Which Shall have the offoct of law. 
The bonrd r~y not 1tsolf proscribe a penalty for 
the violation of its r&bUlat1ons, but 1t is 
competent for the legislature to proscribo a 
ponalty for the viol ation of rules and regulations 
thereafter de by the board . " . 

See also State of Florida v . Atlantic Coastline Railroad Company, 
32, L . R. A . (H. S . } l.c . 638 . 
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In Campbell v . Galeno Chemical Company 74, Lawyers Edition 
1063, l . c ~ 1069 and' l070 , ' the court held that the po~er of the 
commission to make regulationa 1 was not to authorize rogulatio~ 
providing for revocation or oxi~ting liquor permits in violation 

ot expr$88 statutory provisions and in so holding the court said; 

11 T"ne limits oi 
woll settled. 
257 u. s. 506, 
Rep . They ::my 
provisions. ·::- ,,. 

I 

.. 
the power to issue regulations are 
Intel'national n. Co . v. Davidson, 
5~, 66 L. ed . 341, 343, 42 Sup . Ct . 
not oxtend a statute or modify its 
·~" 

cor CLUSIOll 

Tllerefore.1t is the opinion of this department that a conviction 
of an omployee of a licensee under the Liquor Control Act, does not 
of iteelf constitute an automatic revocation of his employers por.mit 
under said Liquor Control Act, however, if tho employer continues 
his employment subsequent to said conviction it 1e grounds for the 
Supervisor of Liquor Control revoking said employers license after 
issuing a citation, givi~ due notice or a hearing and giving said 
licensee an opportunity to appoar at said hearing and show cause why 
his peroit 3hould not be revoked. 

APPROVED 

J . E. TAYLOR 
.Attorney General 
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Roapoctfully submitted, 

AUDREY R. HALllU!:T'l' • JR . 
Assistant J\ttorney General 


