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(1) Blllployeea may voluntarily join or-b el6ng 
to a political olub. (2) EllploJees Jiay be 
solieited for membership. (3) !mplo~ees ••7 
make voluntary poll tical oontri buti·ona. ( 4:) 
Unlawful to solicit political contributions 
from Merit System employees. 

Ua.y 5 , 1949 

P.on . Ralph J . Turner · 
Director, Personnel Division 
Dept •. of Buai ness and Administration 
Jefferson City, Missouri 

Doo.r Sir: 

This is· in reply to your request f or an opinion, which 
reads, in part , as foll ows: 

"(1 } Are J.1erit Syste:rn employees prohib
ited under Section 43(e }, Laws of rassouri , 
1945 , Page 1180, from voluntarily joining 
or belonging to any organization, associa
tion , or club, sponsored by a political 
party? 

"(2) Is it permissible und~r Section 43(d), 
Laws of lassouri , 1945 , Page 1180, or any 
i ndl vidual t o solicit ;reri t System· employees 
for membership in any organizatton, associa
tion or club sponsored by a. political party? 

I 
" (3 ) May Merit System employees make volun-
tary contributions to a political party, 
political candidate , any political publica
tion or for any political purpose whatsoever 
under Section 43(d ), ~a~s of ~Rssouri , 1945, 
Pace 1180? 

" (4) Is :l.t permissible for any individual 
to solicit contrib~tions fro:rn Merit Dystem 
employees for a political party, polt tioal 
candidate , any political publication or for 
any political purpose whatsoever under Sec
tion 43(d) , Laws of ssouri , 1945, Page 
1180?" 
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\'. e wtll answer ~ur quest::. ons ~.n tho ardor Qubmitted. 

1 . Are ~!or1 t Systen em:r>loyees pro hi bi ted frorn voluntarily 
joininN or beloncin~ to a political orhanizntton or club? 

Section 43 (e) , Lavts of Hissouri , 194.5, pa1e 1180 ( '3ection 
12051 . 4~ ( o) , :Mo . R. S. A. ), reads as follows:. 

"No employee selected under tho provisions 
of this act shall be a member of any na• 
tio~al , state, or local co~tteo of a 
political party, or an officer of a parti
san political clup, or nhall take any part 
in the mana~ement or affairs o~ any politi
cal party or in any political ca~paign, 
except to exercise his right as a citizen 
to express his opinion and to cast his 
vote . ~o employee in a position subject 
to this act shall be a candidate for nomi 
nation or election to any public office 
oxcept after resi cning , or obtainin~ a 
regularly "3r~nted l eave of o.bsenco , from 
such po3ition . " 

In order to ans~er your question, we believe 
out the p~ovisions of &ectfon 43(e) , sunra1 so as 
vrhat prohibitions are contained therein. in thl o 
section reads: 

it wel l to set 
to determine 
manner said 

iTo employee selected undor t ho provisions 
of this act: 

(1) Shall be a member of any nattonal , 
state , or local committeo ' of a political 
party, or an officer of a partisan political 
club, or 

(2) shall take any part in tho manage
ment or ~ffairs of any political party, or 

' (3 ) (shall take any part ) in any politi 
cal campai~, except to exercise his right 
as a · c\tizen to express his opinion and to 
cast his vote . 

. 
' 
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By a breakdo\vn o£ Section 4~{e) , supra, we are unable to 
£ind any provision therein which directly prohibita membership 
in a pol~tioal club. It is quite apparept t hat a Merit System 
employee· may not be a member o£ a political party co~ttee, 
and it is clearly spelled out in the act that he may not be an 
o££icer of a partisan political olub. · 

In construing this aot , we believe that the rule ot strict 
' construction should be applied. This , for either or both ot 
~o reasons . First, t he stat.ute would proba.bl_y be construed in 
law as a penal statute . The t est whether a l aw is penal , in the 
strict and primary sense , is_ whether t he wron~ sought to be re
dressed is a wrong to the· public or a wrong to the inaividual . 
The ter.m is , however , f requently extended to include any act 
which imposes a penalty, or c reates a forfeitu re, as a punish
ment for t he transgression of its provisions , or t he commission 
of some wrong, or the neglect of some duty. (50 Am. Jur., page 
34.) Section 43(g ), Laws of H1ssouri , 1945, pa~e 1180, pro
vides as follows: 

"Any office~ or employee in a poni tion sub- ~ 
ject to this act who violates nny of the 
foregoing provisions of this soction shall 
forfeit his of fice or position." 

It has been a well - settled general rule t hat penal statutes 
are sub ject t o a strict construction. Uore accurately, i t may 
be said t hat such laws are t o be interpreted s t rictly a~ainst 
tho state ancl l iberally i n favor of the accused . The rule ie 
£ounded on t he tenderness of the law f or the rights of individ
uals; its object is t o establish a certain rule , by conformity 
to which mankind would be safe , and the discretion of t he court 
limited. (50 Am. Jur., page 430.) In t he interpretation of a 
penal statute, tho tendency is to give it careful scrutiny, and 
to construe it with ouch strictness as to safeguard the rights 
of the defen~ant . Hence , penal statutes are not t o be extended 
in their operation to persons , thin~s , or acts not wi thin their 
descriptive terms , or the fair and clear i mport o~ the language 
used . Acts in and of themselves innocent and lawful cannot be 
held to be criminal unless there ·is a clear and unequivocal 
expression of the 1a gislati ve intent to make t hem such. What
ever is not plainly w1 thin tho provisions of a penal statute 
should be regarded as without its intendment . Such a statute 
should not be interpreted to i mpose restrictions ori conduct not 
specifically enumerated in the legislative act , or to include 
cases omitted by the legislature , and which do not fall within 
the scope of the l aw. (50 Am . Jur., pas es 433 , 434 .) •ven 

• 
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thou~h Section 43(e) , supra , were not considered as a penal 
statute, the rule of strict construction would still apply for 
tho reason that the statute is a derogation of the natural rights 
of employees subject to the Merit System Act . The rule in this 
regard is well set out in the text of 50 Am. Jur., pages 421 , 
ff., as follows: 

"A rule of strict construction is g enerally 
applied to the interpretation of statutes 
in derogation of rights, either of the pub
lic or of individuals , or in derogation of 
their natural rights , or rights which have 
been enjoyed from time immemorial . This 
rule has been applied to rights of life, 
liberty, and the pursuit of happiness . It 
prevails in cases of statutes which are in 
derogation of contract rights, or which 
impose restrictions on the conduct of busi
ness , or which are restrictive of a free 
economy. Statutes which take from or cir
cumscribe the rights of citizens , either 
as given them by the common law or by former 
statutes and contracts arising thereunder 
affecting such ri~hts, nust be strictly 
construed a gainst those seeking the depriva
tion, or circumscription of such rights 
under contract, and in favor of those whose 
rights are so affected. The general rule 
is that the scope of such statutes is not 
to be extended beyond the usual meaning of 
their ter.ms . Indeed , no act should be con
strued as infringing upon such rights ex
cept by irresistibly clear , unambiguous , 
and peremptory language bearing no other 
construction. The burden lies on those 
who seek to establish that the legislature 
intended to take away the private rights 
of individuals, to show that by express 
words or by necessary implications such · 
an intention appears . On the other hand, 
a statute involving a personal privilege 
or right conferred upon a.n .... individual by 
the constitution, is to be liberally con
strued in favor of the individual. 
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"The general rule is that statutes in 
derogation of the ' common right' are sub-
ject to a strict const~uction. ' Common 
right ' is a term applied to rights , priv
ileges , and immunities appertaining to, 
an·d enjoyed by, all citizens equally and 
in common, and which hnve their foundation 
in the coomon law. A strict constructi on 
is accordingly accorded to a statute which 
is in derogation of the equal rights ·of all . 
The rule has also been applied to a statute 
conferring special privileees upon one class 
in a community not enjoyed by others . 

" Statutory authority in derogation of the 
common right may not be implied· or inferred 
from vague or doubtful l anguage , but must be 
given in express terms or by necessary 1m
plication. The statute is not to be extended 
beyond the e~act and express requirements of 
the language used, but is confined to the 
subject specified including such as are neces
sarily within the contempl ation of the legis
lation under review. A person claiming the 
benefit of the statute must bring himself 
pl ainly within its provisions . 

"The general rule is that statutes enacted 
for the protection of personal liberty are 
to be liberally construed , and that statutes 
in derogatton of personal liberty are to be 
strictly construed. Under this rule , no act 
of the legislature is to be construed as in
fringing upon the cons titutional right of 
liberty, or upon liberties which have been 
enjoyed without · quostion from time 1mme~orial , 
except by clear , unambiguous , and peremptory 
language . " 

• 

In approaching this problem we have examined Civil Service 
statutes from many jurisdictions and have also considered the 

I 
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Civil Service sections of the charters of Kansas City and the 
City of St . Louis . Section 19 of Article 1 8 of the Charter of 
the City of St . Louis ~ as amended, concerning political activi
ties of persons in the classified service , contains stronger 
language than is to be found in Section 43(e) , supra . This 
section, however, carefully safeguards the right of city em
ployees to belong to political organizations , to cast their 
votes as they please and to express privately their opinions 
upon political questions (State ex inf . McKittrick v . Kirby, 
349 Mo . 988, l . c . 990) . Likewise . Section 126 of Articl e 5 of 
the Charter of' Kansas City does not in express terms forbid 
employees in the classified service, and others specified, 
from becoming a member of a political club ., It does state: 
"No officer or employee in the c~assified ~ervice of the city 
i~ * * shall be a member or officer of any committee of any 
pol! tical party. " 

· In the case of State ex rel . Weber v . ~!rick, 192 N. E. 
172, the court was considerin~ a case on appeal wherein a 
person in the classified service of · the city of Cleveland was 
summarily discharged ~or the reason, nPartisan Political 
Ac tivity. " The · section of the charter which prohibited po
litical activity read very similar to the one which we now 
have under consideration. In the opinion the court said, 
l . c . 174: · 

" ' Partisan political activity' is a very 
general term covering about everything and 
anything that has to do with matters polit
ical . There may bo poli~ical activities 
that are not comprehended within the kinds 
enumerated in Section 140. This section 
specifically enumerates what activities are 
inhibited thereby. No classified employees 
shall ir~luence political action of any per
son or body or coerce political action , or 
interfere with any nomination or election 
to public office , or act as an officer of 
a political organization or take part in a 

( 
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political campaign or serve as a member or 
a co~tteo of any such orranizati6n or cir
culate or seek si~natures to any petition 
for primary or election or act as a worker 
in favor of or against any candidate for 
puolio office . It is not dif.!'icult to 
think of other activities of a clear politi
cal character t hat may not bo within these 
classifications of activ1tios . " 

From a careful reading of tho act , nnd apply~n~ the rule 
of strict construction ~hich we think is proper in this case 
under tho above authorities , we believe that Herit System em- · 
ployeee are not prohibited from voluntarily joinins or belong
ing to a political organi zation or club. J!owever, by the ex
press terms -of Section 4o(e ), supra , t hey may not be an officer 
of such club. 

2. Is it permissible fo~ any individual to solicit Uerit 
System employees for membership in a political orGanization or 
club? 

We ha.vo · s~en that the answor to your first question is that 
a Uerit System employee may voluntarily join or ·beloDG to a po
litical organization or club. For the same reasons as outlined 
above in answer to that question , we are unable to find any pro
hibition under r ection 43(e ), supra , against solicitation of 
Merit System employees for such membership . However, wo believe 
it pertinent to consider Section 43(d ), Laws of Missour~ , 1945, 
page 1180 (Section 12851 . 42(d) , Mo . R. S . A. ), which roads as 
follows : 

I 

"ITo person sh.all orally or by letter, or 
otherwise , levy or solicit any financial 
assistance or subscription for any polit
ical party or candidate , political fund , 
or publication, for any political purpose 
whatsoever from any employee in a po~ition 
subject to tl~s act; and no employee in a 
position subject to this act ohall act as 
ngont in receivinn or accoptin~ any finan
cial contribution o~ subscription, or 
assig~ent of pay, or any political pur
pdse whatsoever . No porson shall use , or 
threaten to use , any direct or indirect 
coercive means to compel an employee in a 
position subject to this ~ct to give such 

\ 
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assistance , subscription, or support , nor 
in retaliation for the fai l ure of such 
employee t o give such assisvance , sub
scription or support . " 

/ 

If phe solicitation of Ueri t System employees for membe.rship 
in a political organiz~tion or· club also involved a solicitatLon 
of financial assistance ~or such political party, we bel ieve that 
such activity is forbidden by virtue o~ Section 43(d) , supra . 
In this respoc t T-•e refer to tho rule contained in 50 Alrl. Jur . , 
pa0e 435 , .~hich reads as follows: 

,. "A strict construction of penal .statutes 
does not require the words to be construed 
so narrowly as to exclude cases that may 
be said to be fairly covered by tnem. if- * 
In short , althou-h criminal statutes are 
to be strictly construed in favor of the 
defendant , the courts are not authorized 
so to interpret tho~ as to emasculate tho 

· statutes . " 

And, a ain in 50 Am. Jur . , p6~e 428 , the rule ls statec: 

"Although a rul~ o~ strict construction 
is applied to a statute in derogation of 
the common law, it should nevertheless 
be construed sensibly and in harmony with 
the purnose of the statute, so as to ad
vance and render effective such purpose 
and tho int~ntion of the legislature . The 
strict construction should not be pushed 
to the extent of nullifyin~ the beneficial 
purpose of the statute , or lessenin- the 
scope plainly intended to be given thereto . n 

Therefore , in answer to your secon~ question, we believe 
the rule to be that 'the l'l'lere solicitation of '¥erit Sys tem em
ployees for membership in a political organization or club is 
not forbidden , but'if such solicitation ulti~ately resulted in 
the seekin~ of financial,.... assistance for a poll tical p!lrty or 
candidate there t'fould be a violation of Section 43.( d) , supra . 
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3 . Uay r.teri t Systern employees make voluntary contributions 
to a political party, political candidate , any political publi
cation, or for any political purpose whatsoever? 

, 
In answer to your question No . 2 we have set out Section 

4~(d), which generally prohibits solicitation of financial as
sistance for political purposes . Said section also prohibita a 
·erit System employee from acting as an agent in receiving or 

accepting any financial contributi6n for a political purpose . 
Lastly, it forbids the use of coercive means to compel a Merit · 
System employee to give such assistance for political purposes . 

' . 
For the reasons outlined in our answer to your question 

no . 1, we beliove that Section 43(d) should be strictly con
otrued and that cases l'1hi ch do not fall plainly within its pro
visions should be regarded as without its intendment . The act 
does not forbid the making of voluntary contributions for a 
political purpose , nor do we see how such prohibition could 
be read into the act. 

Again, in interpreting these sections , we refer to similar 
sections contained in the city charters in this state . Section 
17 of Article 18 in the Charter of the City of 3t . Louis reads, 
in part , hs followss 

" ~~ -l:· -:~ Uo person in tho classirh.ed ser
vice shall be under any obligation to ' 
contribute to any political ~d or to 
render nny political service , ~ n2 ~ 
person shall £Q ~ or be remo~ed or other
wise irejudiced for refusing to do so . 
-i~ * * {Underscoring ours . ) 

Section 126 of Article 5 of the Charter of Kansas City ~ 
r eads , in part , as follows: ~ 

" -=~ ~t- -It- No oi'fi cer for' employee · in the 
classified service~ the city, or auditor, 
director of personnel, or member of the 
personnel board , ohal l directly or in
directly gi ve , pay, lend , or contribute 
any part of his salary or compensation or 
any money or other valuable thing to any 
person on account of , or to be applied to, 
t he promotion of any political party or 
any poll tical purpose whatever . ~:- ·:· -t~" 

I 
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Thus , it is seen that in other Merit System ( or Civil 
Service) Act s it was apparentl y thought .t hat language simi l ar 
to that in question here was not sufficient to prohibit volun
tary political contributions . So , as seen above , more language 
was employed. · 

From a consi deration of all . the above , we bel i eve that 
Merit System employees may make voluntary ~ontributions to a 
political party , political candidate , any political publication, 
or for any political purpose whatsoever . The statute is directed 
at the sol icitation or financial assistance and safe~uard~ Merit 
System employees from coercion to compel contributions and rrom 
retal iati on ror the failure to make ,contributions . Howey-er , we 
believe it well to :point out separately that a :!eri t System em-

· ployee may not act as agent in recoivine or accepting financial 
contributions for a political purpose . 

4 , Is it permis sibl e for any ~ndividuRl to s ol ici t politi
cal contributions from Merit System employees? 

The first part of Section 43(d) , supra, reads as follows : 

"No person shall orally or by le t ter , ·or 
otherwise, levy or solicit any financial 
assi stance or subscription for any politi 
cal party or candidate , pol itical fund , or 
publication, for any political purpose 
whatsoever from any employee in a position 
subject to this act ; it -t~ -{~" 

We t hirur it unnecessary to appl y any rules of constr uction 
in answer to your last question . The l aw is well settl ed that 
where a statute is clear and unambi guous on its face there is 
no ground f or the application of the rules for construction of 
statutes . Thererore , t he answer to your last questi on is "no . n 
It is not permissible for an individual to solicit ~olitical 
contribut i ons f rom I.!eri t System empl oyees . 

Conclusion. 

Therefore , it is the opini~n of this department that : 

1 . Ueri t System employees may voluntarily join or belong 
to a political organization or club . 

/ 
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2 . The mere solicitation of ferit System employees for 
~embership in a political organization or club is not forbidden . 

3 . Merit 3yste~ employees may make voluntary contributions 
to a politic~l party, poli tical candidate , any political publi
cation, or . for cny polltlcal purpose . 

4 . It is not permissi bl e for any person t o solicit con
tributions from ner i t Sys tem OMployees for political purposes . 

nespectfully subnitted , 

J OID! ~ . DATY 

'APPROVED: 
Assi stant Attorney General 

J . "! . ·TAYLOR 
Attorney General 
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