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" DOCUMENTARY EVIDENCE OF

5y "
) A certified copy of khe record of a
MARRTAGE CONTRACTED IN ) marriage contracted in the State of Arkansas
ARKANSAS OFFERED IN ) is admissible in the circult court, State of
CIRCUIT COURT IN THE ; Missouri, if it is attested by the seal of
STATE OF MISSOURI: office of the county officlal in Arkansas
) known as clerk and recorder,

August 16th 1949 o] 'y "\
Pl
Honorable B, O, Tomlinson FI L E D
Prosecuting Attorney
8t, Francoles County 8?
Farmington, Missouri i
Dear Sir:

We have your letter of June 21, 1949, in which you request
an opinlon of this department, your letter ls as follows:

"I would like an opinilon from your of-
:ioc in answer to the followling situa-
ons

"In a bigamy prosecution where the second
marriage took place in Arkansas, can &
certified copy of the Arkansas record of
the marricsge be introduced in evidence?

If so, please outline the manner in which
the record must be certified and authenti-
cated and how the proof of the second
marriage should be made by this record."

The first question 18 whether or not a certified copy of
an Arkansas narriage record i1s admissible in the eirocuit court
of Missourd when relevant for the purpose of proving bigamy in
a bigany prosecution, and the second question 1s whether or not
assunming that a certified copy of such record from another state
is admlissible in the circult court of Missouri, how must it he
certified, or authenticated to render it admissible,

Ve ¢ examined both the Missouri Statutes and the
Btatutes of State of Arkansag relative to documentary evi-
denee; and we find that the law of both Missouri and Arkansas
provi&ea that certified coples of marriage records shall be
admiseible in evidence in courte of record to show or prove the
marriage in cases in which the proof of is relevant to
the issues before the court., Such provision of the Missouri
lau}iilto be found in Sectlion 1869 R.S.A, Mo, 1939, and reads
as follows: :

"The record books of marriages to be kept
by the respective recorders, in pursuance
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of the provisions of law, and copies thereof
certified by the recorder under his offiecial
seal, shall be evidence in a2ll courts."

This statute is, of course, not in and of itself suffi-
cient to render certified coplies of the marpri records of
other states admlssible in evidence in Missouri courts, but
taken in connection with similar statutory provisions in the -
Btate of Arkansas, which provisions we shall hereinafter set
forth, and with the common law upon the subject, which we shall
hereinafter undertake to set forth, we are of the opinion thet
sald Mlecsourd Statute above quoted, does have a signifigsnce -
worthy of consideration in the procees of arriving at a conclusion
and an answer to the question propounded. Ve shall now refer to
the Walter L. Pope compilation of the Statutes of Arkansas for
1937, and to certain specific sections of the Arkensas law set
forth in said compilation., Section 5143, Vol, I, of sald compis
lation of the Arkansas Statutes is as roilows:

*Papers on File in Public Offices"

"Copies of any record, book, report, paper
or other document on file with, or of re-
cord in the office of any publie officer
or commicesion:c of” the state, or of any
county officer, or any excerps from saild
record, book, report, paper or other docu-
mente, when duly certified by the officer
or secretary of the commission in whose
custody such record, book, paper or other
document is found, shall be received in
evidence in any court of this state with
like effect as the originals thereof."

Section 11208 of said compilation of the Arkansas Statutes
is as follows:

"There shall be established in each county
in this state an offlce, to be styled the
recorder's office, it shall be kept at the
Seat of Justice."

Section 11209 of sald compilation of the Arkansas Statutes
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is ag follows:

Circuit Clerk to be Recorder.

*The clerk of the Circult Court shall be
ex-officio recorder for his county and shall
duly attend to the duties of such office, and
ghall provide and keep in his office well-
bound books, in which he shall record in a
fair and legible hand, 21l instruments of
writing authorized or required to be recorded
in the manner hereinafter provided,"

ﬁagtien 11214 of said compilation of the Arkansas Statutes
is as follows:

§

"The geal of the circuit court shall be the
geal of the recorder and shall be used as
such in all czses in which his officlal
seal may be required."

Section 9049 of saild compilation of the Arkansas Statutes
reads as followss

"Upon the return of any license officially
signed ag having been executed and that the
parties therein named have been duly and
according to law joined in marriage, the
clerk 1aau12g the same shall make a record
thereof in the marriage records of his office;
and he shall immediately make out & certifi-
cate of such record givigg names, date, book
and page, together with the names of county
and state and attach such certificate to the
license and return the same to the party pre-
genting it. Sald certificate shall be signed
officially by the clerk and sealed with the
County Seal."

We comment that from the Arkansas Statutes last above
quoted, 1t is apparent that the law of Arkansas provides that
certified copies of publiec records kept pursuant to the provi-
gions of the law by county officials whose duty it is to keep
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such records are admisesible in evidence in the courts of

Arkansas, and it is apparent that the law of that State estab-
lishes the office of recorder, and mekes the clerk of the oircuit
court ex-officio recorder, and it 18 further apparent that the
Arkansas law imposes upon sald recorder the duty o make a record
of all marriages contracted, sald records to be made when a
return of the marri license has been presented, and it is
further apparent that the law of Arkansas provides that the
circult court shall have an official seal which shall be the
officlal seal of the clerk of the ecircult court vhen acting in
his capacity as ex~officiqgl recorder, It is further arent that
the law of Arkansas provides that marriage records duly certified
gshall be admiseible the courts.

We are of the opinion that the existence of these pro-
visions of the Arkansas law warrants the conclusion that marriage
records of the circult clerk and recorder properly certified are
admiseible in the courts of that state, and we believe that sald
statutes above quoted warrant the opinion that when the certifi-
cate of said recorder certifies the document to be a true and
correct copy of said marri record, and when sald certificate
is atteste the seal of recorder, sald copy is duly certi-
fied and is gsible in the courts of the State of Arkansas.

We believe, therefore, that we have thus far demonstrated
that marriage reoor&a of marriages contracted in the State of
Missouri duly certified by the recorder are admissible in evidence
in the Missouri courts, and that marriage records as to marriages
contracted in the State of Arkansasg when certified by the
recorder are admiseible in the Arkansas court, and that such
marriage records in the State of Arkansas may be attested by the
officlal seal of the recorder in that State, These facts
however, do not establish the proposition that duly ocrtifiod
marriage records of the State of Arkansas are admissible in evi-
dence in the State of Missouri,

In order to determine whether or not such records of
Arkansas marriages are admissible in the State of Miscouri, we
have endeavored to arrive at the common law involved in the
ggzstlon. In this connection we wish to guote as follows from
enleaf on Evidence under the heading "Official Reglster":

Section vi%%, Poﬁe&f 8:1 Evidence
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"The next class of public writing to be
considered consiste of official registers,
or books kept by persons in public office,
in which they are required by statute or
by the nature of thelr office, to write
down particular transactions, occuring in
the course of thelr public duties, an
under their personal observation, These
documents, as well as others of publie
nature, are generally admissible in evi-
dence, notwithstanding their authentiocity
18 not confirmed by se usual and ordinary
tests of truth, the obligation of an oath,
and the power of cross examining the persons
on vhose authority the document depends.
The extraordinary 4 e of confidence it
has been remarked ch 1l.rzgotcd in such
documents ie rounﬁ.d prinei ¥y upon the
circumstence that they have been made by
authorized and accredited agents appointed
for the purpose; but Eartly also on the
publicity of their subject-matter. Where
the particular facts are inquired into and
recorded for the benefit of the publie,
those who are empowered to act in meking
such investigation and memorials are in
fact the agents of all the individuals who
compose the state; and every member of the
community may be supposed to be privy to
the investigation. On the ground therefore,
of the credit due to agents so empowered
and of the publioc nature of the facts
themselves, and such documents are entitled
to an extraordinary degree of confidence;
and 1t is not necessary that they should be
confirmed and sanctioned by the ordinary
tests of truth, Besides this, 1t would be
elwaye Gifficult, and often impossible to
prove facts of a public nature by means of
actual witnesses upon oath",

Section 484:
"These books, therefore, are recognized by
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law because they are required by law to be
kegt because the entries in them are of
U lio interest and notariety, and because
they are made under the sanction of an oath
of office, or at least under that of official
duty., They belong to a particular custody,
from which they are not usually taken but by
:gocial authority, granted only in cases

ere inepection of the book itself is neces-
sary, for the purpose of identifying the book
or the handwriting, or of determining eome
cuestion arising upon the original entry;
or of correcting an error which has been duly
ascertained, Books of this public nature,
being thuuselven 011donoo wicg produood

b8 T . may be
24 ae settled that ovury document of a
yublio nature, which there would be inconven-
ience in removing, and which the party has

the right to 1nlptct may be proved by duly
authenticated copy." (Underscoring ours),

In view of the reasoni:g embodied in the above rather
extensive quotation from Greenleaf on Evidence, we are of the
opinion it 1s well established that the marriage and birth re-
cords of any state in the Union when duly certified are admissi-
ble in the courts of record of any sister state.

We are, therefore, of the opinion that the record of the
marriage in Arianlas to uﬁinh you refer when duly certified will
be admissible in a trial for bigamy in the circult court in the
Btato of Missouri,

This then leaves the second question for consideration,
and that 1s what constitutes sufficlent certification or authen-
tication of the record. In this connection we point out that
vhere an official has a seal of office, his certificate reciting
hies officlal capacity and reciting the fzet that the law of his
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state authorizes him and imposes on him the duty of keeping
such records, and reciting the fact that the copy being certi-
fied 1s a2 true and correct copy of such record, is a proper
certificate when attested by hies official seal, and constitutes
due certification of the instruments offered in evidence, and
ghould be admitted in evidence. In support of the proposition
that attestation by the official seal of the certifying officer
constitutes the necessary authentication, we desire to te
the following appearing under footnote 2, on page 627 of Volume
I, of Greenleaf on Evidence, and partiouiarly Section 3, under
sald footnote which reads as follows: '

"The genuineness of an officlal document -
i,e. fact that 1t was exeouted by’
the officer purporting to execute it would
ordinarily have to be proved as the
genuineness of any other document i1s; but
in many cases where the seal is appended
the genuinenese is assumed. The seal is
in such cases usually sald to be Jjudli-
clally noticed; but the case seems rather
to be one of real presumption, or of

the presence of a purporting officlial
seal being treated as sufficient evidence
of genuineness, - * * * Thus, if a paper
purporting to be a certified copy of an
official marriage register is offered

it must firet be asked why the original
is not produced; this objection being
satiefied, the question then arises
whether the register itself 1s receivable
under the hearsay exception as testimony
to the facts recorded in 1%, and again
wvhether under the same exception the
certified copy is receivable to show the
register's contents; finally, the gen-
uineness of the oer&lrlod copy must some-
how be indicated,"

It ie clear that the author here means that the prevalling
doctrine is that the genuineness of the certified copy is
o;}:bliihod by its attestation by the officlial seal of the
officer,

We further desire to call your'attentlon to the case
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of State vs, Shreve, 137 Mo, 1,, 1.0, 6, This is a ocase of
prosecution for bigamy in which a certified copy of the record
of the grobato court at Leavenvworth, Kansas, of the narriage
of the defendant was admitted in evidono' by the cireuit court
in the 8tate of Missouri. It was pointed out by the ::s?uu.
Court in 1ts oninion, that the laws of both Missouri

Kanses made certified copies of the record of marriages com-
petent evidence, and 1t held thet the objection to the ade
miseion of the Kansas marriage record was without merit. The
following 18 a quotation from the opinion:

"Error is 2lso predicated upon the ade
miseion in evidence of the certified
OOp{.ot the record of the probate court
of Leavenworth County, Kesnsag,

"This objection is utterly without merit.
The laws of Kansas which provided for a
license to marry; which authorized the
probate Jjudge to perform the marriage cer-
onongl which provided for the return of
the license to the probate judge; which
provided for reoordigg the license and
return thereon; and which made certified
coplee of the record thereof evidence in
a2ll courte, were in evidence. These laws
are in harmony with our own ané the same
credit is due here to the action of the
Jjudge thusg duly certified as would have
been accorded to the seame in Kansas. The
objeetion was properly overruled."

CONCLUSION,

We are, therefore, of the opinion that if you obtain a
certificate of the proper officer of the State of Arkansag
namely, the recorder, who is also the circuit clerk, attested
by hies sez2l of office to the effect that the marriage record,
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a y of which he is certifying, is a true and correct copy
of record in his office and reciting further that he is
such recorder duly elected, or appointed and qualified under
the law of the State of Arkansas, and that it is his duty
under the law to keep records of marriages and record sanme,
and Af you offer such certified copy in evidence, and if you
also offer in evidence therewith either the priniod statutes
of the State of Arkansas with the particular sections thereof
designated which pertain to issuance of licenses to marry

return of marriage mses after marriage, recordation of.
marriage by the and establishment of the office of
recorder and alsc ning to the duty of the recorder to

keep records of marriagee, namely, Sections 11208, 11209 and
9049 of the Walter L. Pope Compilation of the Bta%utu of
Arkansas, 1937 edition above cited, or Aif printed volumes of
such statutes are not conveniently available, then copies of
sald sectiong certified by the Secretary of State of either
Arkangas or Missouri to be correct coples of sald sections

of the Arkansas law, said officer's certificate so ooﬂilm
sald section setting forth in full the title and tgngo of
printed copies of sald sections in accordance with the pro-
visions of section 1814 R.S. Mo. 1938, then both your certified
oog{ of marri record, and your ooplu of sald Arkansas laws
will be admiseible in evidence in the Circult Court of the
State of Missouri for the purpose of proving the purported
second marriage of defendant,

Respectfully submitted,

APPROVED: . (Yn. M, WATSON
E:‘a stant Attorney General

Y. E, TAVIOR
ATTORNEY GENERAL
8MW:p



