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SECRETARY OF STATE: Deed may be wit hdrawn 

for recording . 
' • 

( 

!Ion. ~ial ter H. Tobermnn 
Secretary of State 
Jefferson City, ·.issouri 

February 1~ , 1949 

Attention: r.:r . J . Paul Markway 
Chief Clork 

( 

Dear Sir: 

• 

We have received your request for an opinion of this 
department , which request is as followsz 

"We are enclosing herewith n copy of · 
a letter from Brigadier General John A. 
Harris asking advice as to whether or 
not this office can send a National 
Guard Armory deed to a county recorder 
for recordation. Details are explained 
in ~aid attached copy of his letter. 

"Section 13002 H. ~ . Lto . 1939 states , 
' He (the Secretary of State) shall not 
permit any original roll , paper or pub­
lic document filed in his office to be 
ta~on out of it unless called for by a 
resolution of either. or both houses of 
the ~eneral assembly, or for the exam­
ination of tho ,executive . ' 

"In view of this , we respectfully re­
quest your opinion ns to whether or not 
this deed may bo sent for recordation. " 

The letter from General Harrls, ~ to which you refer, 
explains that t he deed was entered into on August 24 , l938 , 
be tween Doniphan Consolidated School District No . 1 9f Ripley · 
County and the State of Missouri; i t was fi led in the of~ice 
of Secretary of State vd thout havin"" been recorded in Ripley 
County where t he lana involved ts located; and the Recorder 
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of Ri pley County has requested that the original on file in 
your office be submitted to him for·recording , in view of 
Section 13178, R. s . Mo . 1939, which provides that where an 
i nstrument is offered for a record which is more than one 
year old, the instrument ~ust remain on file in the office 
of the recorder for a period of one year . 

The Secretary o~ State is the custodian of such records 
and documents ns pr~vided by law (Section 14 , Article IV , 
Constitution of 1945 ). Section 12995 , R. s . Mo . 1939, re- · 
enacted Laws of 1945 , pa~e 1725 , provides that the Secretary 
of State shall "have the safe- keeping ;~ ·::· ·:1' of all public 
rocords , includin~ surety bonds except of secretary of state, 
rolls , documents , acts , resolutions nnd orders of the general 
assembly; keop a rec;ister of all commissions i .ssued, the of­
ficial acts of the ~overnor , and , when necessary, attost the 
same . " 

, . 

\io find no statutory provision in effeot ei thor at the 
present or at tho time the dood in question was executed 
requiring such doed to be filod in tho office of the Secretary 
of State to become a public record . ' 

On tho other hand, the records of tho various recorders' 
offices in this state are the primary basis of information 
regardin~ tho ownership of real estate . Section 3426 , ~ . s . 
Ho. 1939, provides: 

"Bvery instrument in writing that conveys 
nny real estate, or whereby any renl es ­
tate may be affeotod , in law or equity, 
proved or acknowledged and certified 1n 
tho manner hereinbefore prescribed, shall 
be recorded in tho office of the recorder 
of t he count7. in which such real .estate 
is situated. ' 

Section 3427, R. s . Mo . 1939, provides t hat every such 
instrument shall , from the time of filing , impart notice to 
all persons of its contents . 

Section 3428, R. s . Mo . 1939, provides t hat no deed shall 
be valid, except between the parties thereto· and pergons with 
actual knowledge , until 1 t has been deposited vii th the recorder 
for record . 
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"" e feel that it was not t he intention of the LeGislature 
in enacting Section 13002, R• s . Mo . 1939, prohibiting the 
removal of any original roll , paper or public document from 
t ho office of the Secretary of State unless called for by a 
resolution of either or both houses of the General Assembly 
or for exaninat!on of the Chief r.xecutive , to prohibit a 
withdrawal of an instrument, such as t ho one here in quest ion, 
which was not required by any law to bo filed with the f>ecre­
tary of ~tate o.nd which was filed there erroneously prior to 
being recorded as required by law. Rather, we feol that the 
intent·of tho Legislature, and the purpose of t he section 
which you have cited, is to prenorve all the documents which 
are required to be fi l ed with "the Secretary of ti tate and fol' 
the authenticity of Which tho Secretary of State is primarily 
responsible. 

~e feel t hat the recorder is justified in requiring the 
original for recording , in view of the fact that Section 
13178, R. !J . ?!o . 1039 , requires the recorder to retain in 

~ his office, for one yoar after recordin~ , any instrument of 
I writing affectinG real estate which purports to have been 

siGned and aclcnowlodged more thnn twelve months prior to the 
, time the s~~o is presented for record . Section 13179, R. s . 

Ho. 1939 , makes t he failure of tho recorder to comply with 
Section 13178 n misdemeanor . 

Conclusion . 

Therefore , this department is of the opinion that Section 
13002, R. r. . l.fo . 1039 , deo.lin~ with tho removal of public 
documents from tho office of 3ccrotary of St a te , is not ap­
plicable to an instrument oonveyin~ real estate to the State 
of m.ssouri Tl',ich was filed in the office of thf' '3ecretary of 
State and ·which wns not recorded in the county in· which the 
real estate affected by t he conveyance is located, and that 
such deea may be withdrawn from the office of the· s ecretary 
of Stat e for tho purpose of properly recording it . 

. 
Af'P10\mD : 

J . ll . TAYLOR 
Attorney General 

RRW : ml 

Respectfully submittod, 

TtO ~nT ~ . WELBORN 
Assistant Attorney General 


