
WORKMEN ' S COM?EN0ATION : The State Treasurer a3 Gust0dian ~r th J Seconc 
SECOND INJURY FUND : Inj~ry Fund under the Compensation Act may 

agree to a settlement and compromise of a 
claim against said fund , subject to the ap­
proval of the Cornr~ssion, No Appropriation 
Act is necessary to appropriate the money 
before a payment is made out of said fund 
by the Custodian. 

November 21,. 1949 

Honorabl e ~~ . , • Morr is 
State Treasurer of t"issouri 
Jefferson Ci ty, Missouri 

Dear Mr . Morris: 

Thi s will acknowl edge your request for an 
opinion from this dopartnont, respecting the rieht 
t he State Treasurer has, as Custodian of the Second 
Injury Fund under the \forkmen ' s Compens ation Ac t , to 
compromise and sottlo, in agreement uith other partie s , 
a claim pendi ng before the Compensati on Conndss~on, nnd , 
in addition to the exercise of the r i ght to comprooise 
and settle such a clai m, whether tho State Treasurer may 
pay out of said fund , upon a warrant issued therefor , 
any sum, for any purpose , unless the a:nount of such claim 
should f i r st be appropriated by the Legislature for such 
purpose . 

Your l etter requesti ng this opinion is as follows: 

"The quos tion has arisen of what authority , 
if any, the State Treasurer has under Soction 
3723 of the Workmen 's Compens ation Act of this 
s tate to participate in and effect a compromise 
sottle~ent vith other parties to a claim fil ed 
before the Compens ati on Commdssion a3 ainst the 
Second Injury Fund of the Workmen ' s Compensa­
tion Act of which the State Treasurer is cus­
todian under Section 3707-A, n ~ <3 . of Mi ssouri , 
La~s of ~ issouri, 1945 , pa~e s 1998, 1999 and 
2000. 

"rhe question of t7hat aut hority the State 
Tr easurer as custodian of said fund has to 
settle a c l aim acainst such f~d also involve s 
the question of whether such fund should be 
appropriated by tho l egislature before the 
State 'froasuror ~nay pay out a.ny of said fund 
upon a warrant issued therefor . 

, 
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"Your opinion on the above questions i s 
rospoct~ully reques ted at your earliest 
conven i ence . " 

The Second Injury Pund a~on~ent first c ame into 
the ,tor4anon's Go...tpensation Act as Uouso Dill Uo . 226, Lo.ws 
of Missouri , 1943 , pn~e 10v8 , which ropcelod nnd ro• enaccod 
Section 3707 , Chapter 29 , . s . Uo . 1939 . The Act of 1943 
creatine the Second Injury Fund, was i tsel~ repealed and re­
enacted as Sennto J ill lio . 248 , Laws of Ilissouri , 1945 , p~e 
1996. Section 3707 as so re - enacted, Lawo of M1ooo~r1 , 19~5, 
pa :es 1996, 1999 and 2000 , provides as fo llows: 

11 &oc t1on 3707 . Computation of co::1pensation 
for d1so.b_.1t( ••pay.m 'nta to tho Second In• 
jury Fund.•• a) All canc, a of pcrAanent 
dis o.bili ty whore there bns been provious 
disab~li ty shall bo co.~ensatod as heroin 
provided . Cornpensat~on shall bo co~putod 
on the basis of tho avorabe annual earninss 
at tho tice of the l ast injury. I~ tho con• 
dition r esulting from tho l ast in ~ury is a 
por~rulent partial disabilit] , thero nhnll 
be deduc t ed from t he resultinG condition tho 
previous di sability as i t exists at the tico 
o~ thn l ast injury, and the compensation Shall 
be paid !'or the di.ffe renee . If the previous 
diso.bi l1 ty , and the l a s t i njury t ogether ro­
sult ~n total and per~anont disabili ty , the 
empl oyer at tb8 time of tho las t injury sha.ll 
be liabl e only f or tho last injury consider ed 
alone ~1d of itself: Provi ded , that i~ the 
co 1ponsation f or which the employe r at the 
timo of l ast injury ia liable , as bDrein pro­
vided, is l oss t han the compen6ation prov1cod 
in ~~is act for paronnent to ~al disability 
then in ad~ition t o tho c ompensation !'or which 
such employe r is l1a~le and after the comple­
tion of' paynont of' such coa;h.nsa. tion by such 
emplo:rer , the e!:lplojoe shall be paid the re­
mainder of the co~pensation that would be uue 
!'or peroanent total disability under Section 
3706{ a) R . ~ . Uo. 19J9. out of o. special fund 
known as the Second lnjury .t 'und cr L•atod for 
such purpooe in the f ollowing manner : 

" .... very eoployor shall pay into the -.>ccond 
Injury Fund hereby c r6ated for every fatal injury by 
aeciden t , on accotmt of' vhich death bonoft ta wou.ld 

j 
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bo payable under this act , but suata1ned by 
an employee having no dependents as defined 
by Section 37091 R.s . Mo . 1939, a lump sum 
of v500, which shall be in addition to the 
amounts provided for burial and tho expenses 
ot the employee's last illness . Every em­
ployer in every case of total , per-manent loss 
of the use of, one eye , one foot , one l eg, 
one arm, or one hand, in addition to the com­
pensation as provided for in this act shall 
pay into the Second Injury Fund provided tar 
herein, tho sum of one hundred dollars for 
the total or permanent l oss of the use of any 
euch memberJ lrovided, however, that the Pl3 -
ments horein !xed at one hundred dolla.rs may 
on and after the date when payments in such 
~ount become effec tive , be suspended or re­
duced as herein provided, but in no event shall 
such paymonts be increased to oxceed one hun• 
dred dollars . Such payments shall be pl aced 
in a fund to be known as the Second Injury l''und , 
which fund is hereby appropriated by the Legis­
lature , in accordance \tith l aw, exclusivel y 
for the payment of compensation as provided 
herein. The State Treasurer shall be the cus­
todian of the Second Injury Fund and said fund 
shall be deposited the same as are state funds 
and any interest accruing thereon shall be add­
ed thereto . Said fund shall be subject to audit 
the same aa state funds and accounts and shall 
be protected by the general bond given by the 
State Treasurer. 

"The Commission shall direct the distribution of 
said Second Injury Pund in the l:18.IUler and amounts 
provided for 1n this chapter for the payment of 
c ompensation. 

" o.ch January 1st and July lst , after the effec­
tive date of this Act , the Com~ssion shall deter­
mine the oxpendi ture a to oe made from the said 
Second Injury Fund for the ensuing six months . 
If , upon such deter 'lination made by the Cotnis ­
sion there shall bo found to be in excess of 
fifty thousand dollars or more in the said 
special fund over and above the expenditures 
to be made therefrom during the ensuing six 
months , the Co~ssion shall by order posted 
in its offices , suspend the payments as here-
in provided ar reduce the ~ount payable to a 
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sum sufficient to maintain such fifty 
thousand dollars excess , and such suspen­
sion of or change in payoents shall be ef­
fec t ive with respect to accidental injuries 
or doa tha occurring on or atter the date of 
such order, and ~or such poriod as the Com­
mission shall determine . 

"In event a payment on account of death is 
or has been made by an employer under the 
provision of thia section into the Second 
Injury Fund, and dependence in any degree 
aa in this chspte r provided is later proved, 
the State Treasurer is hereby authorized and 
directed to refund such deposit upon certifi­
cation of the Com:nission of the establishment 
of such dependency. 

"The Co~ssion shall notify the Attorney 
General of all cases of the total, permanent 
loss of use or , one eye , one foot , one l og , 
one arm, or one band and of all oasos of fatal 
accident in which the employee shall leave 
surviving no person or persons conclusively pre• 
sumod to be dependent as in this act provided, 
which are r eported to the Co~~ssion, or which 
shall come to the knovledge of tho Co~asion. 
\lithl.n the limi tation period for the filing of 
clai ms as provided 1n this a ct , the Attorney 
General may file a claim before the Coc.niss1on 
in the name of the Deparbed; of Revenue , and 
against the employer, to recover the paymont 
required by this section or for said purpose 
may enter the appearance of the .Jq> artmont of 
Revenue in any pend1 ng claim w1 thin said timeJ 
Provided, that it the Com:n1ss1on or any party 
to 4n1 claim pending before the Co~ssion shall 
notify the Attorney General that a question or 
dependency is involved, and the Attorney Genera~ 
shall fail to enter the appearance of the epart­
ment of Revenue therein within ten days after 
being so notified, any award thereaf ter entered 
L 1 s~d . claim, or order approving d settlement 
tr..o.P6of, shall cons ti tu te a bar to any claim 
1n behal f of said Second Injury Fund arising 
out of said death. 

"In all cases in which a recovery against 
said Second Injury Fund is sought , the State 
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Treasurer as custodian thereof shall be 
named as a party , and sho.ll be entitl ed 
to defond avainst said claim. All awards 
affecting said Funds and deposits therein 
shall be sub ject to the provie~ons of this 
chapter gover ..... ing review and appeal . 

" (b) If more than one injury in the sa.?Oe 
employment causes concurrent temporary dis­
abilities , compensation shall be payable 
only for tho lonaost 4ind largest paying 
disnbili ty . 

" (c) If more than ono injury 1n the Sfll':lo 
OHlploynont ea~Jsea concurrent and consecutive 
permanent partial disability, co~ponsation 
payments tor each subsequent disability shall 
not begin until tho end of tho compensation 
period of tho prior disability . 

"(d) A11 pa~nts made into the Second In­
jury Fund shall , f or rate making purposes, 
be considered the payment of compensation. " 

It will thus plainly a ppear from the terms of said 
Section 3101 1 as amended, that every employer shall pay int o 
the Second Injury Fund f or every fatal injury by accident 
where death benefits would be payable under the Act , except 
that the fatal accident is sueta~nod by an employee having 
no dependents as defined by Section 3709, ~ . s . Mo . 1939, a 
l ump sum of f5oo.oo, in addition to the amounts provided for 
burial and oxponeos of the e~ployee • s last illnos2 . T.he sec­
tion provides that eve ry employer, in case of the total, per­
manent loea of the use of an eye , a foot, a l og , an arm, or 
a hand, in addition to tho compensation as provided for in 
t he Ac t , shall pay into the Second Injury Fund the sum of 
~100 . 00 for auch total or pe~ont loss of the use of any 
such member . 

neforc tho onactmont of the Socond Injury Fund statute 
compensation, in all cases of total disability arising out of 
and in the course of the omploymon t by an e,mployoe 1Yas paid, 
te~porary or f or life , as the c aso oieht be , by the employer, 
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under the terms of Section 3606 of Chapter 29. The compen­
sation therein provided for still is , unless t here has been 
previous disability to bring the ease within the ter.ms of 
the Second Injury statute , paid solely by the empl oyer or 
his insurance e arrier. But undor the Second Injury statute 
all employers whose employees suffer any of the casualties 
defined in sub- section (a) of See tion 3707 1 as amended, r e ­
gardless of the payment of other compenRation, or the render• 
1ng of services , in the way of comn~nsation, that must be paid 
to the employee , and recardless ot' whether such employees , or 
any of them, receive any compensation from the Second Injury 
Fund or not, must pay into the Second Injury Fund the sum fix­
ed by so.id section for such casualty cr death of such employees, 
as tho case may be . 'f.he employer may never have aQ1 occasion 
to becomo directly benefited from such payment 1n any specific 
case. His payment is , for ~e time being, at l east, helping 
only to pay for ot~r employers ' compensation to their em­
ployees , 1n cases of total, permanent disability , after the 
pri~ payments have been discharged by such employers dur­
ing tho poriod fixed by the terms o!' said Section 3606 for the 
full compliance by the e~ployer with tho l ast namad statute . 
But if the contributing employer to the Second Injury Fund 
does have a case aftainst tlw Socond Injury Fund by roason of 
his employee suffering an injury by accident arising out of 
and in the course of his employment , resulting in total , per­
manent c11sabil1 ty, then the other employers by their contri­
butions of the payment as required of them by said section, 
to the Second Injury Fund, will, through said fund directly 
aid and assist the first named employer so that the l ast period 
of compensation payments , if for life , f or the total , per­
manent disability of his elilployee , because paid in part out 
of the special Second Injury Fund to which he and others have 
so made pa:yments under the statute will fall to the lot of 
all contributors aliko . It is a system for the establis~nt 
and maintenance of, onti it does establish and maintain, a fund 
for the security of totally disabled ompl oyoes who are under 
t ho Act and who are eligibl e to receive compensation under 
the Second Injury Fund statute against any eventual! ty that 
might render the empl oye r cr the insurance carrier unable to 
pay continuing compensation in such cases of total, permanent 
disabil ity. 

This , then is the Second Injury Fund. It is a special 
fund, created and to be administered and disbursed for a spec­
ial purpose . 

We must keep in mind that this fund is contributed 
by private employers as r~quired by Section 3707 from their 
pri vate funds for their own use and protection and the use 
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and protection of othor employers similarily situated 
1n discharging their several liabill ties to such so dis­
abled employeos . In no sense , nor in any manner, 1a the 
fund or any part thereof a General fund paid to or main­
tained by any public acency of the State government, or 
~ngled with any public monies whatsoever . 

~le the Legislnture eiGht have selected any othor 
State officer to perform such duties , the section does pro­
vide that the State Tre asurer shall be the custodian of the 
Second Injury Fund, and requires that said fund be deposited 
by h1l:1 the same as are State funds and any interest accruing 
thDreon shall be added thereto . The section provides that 
the fund shall be subject to aud1 t the same as State funds 
and accounts , and shall bo protected by the general bond 
given by the State Treasurer . Thoro is no provision in the 
statute defining the fund however, aa State funds or public 
monies . ~e section then provides that the Compensation 
Commission shall direct the distribution of the Second In­
jury F•und in the mannor and amounts provided for in the ork­
men t s Compensation chapter for the payment of compensation. 

The section further provides that in the event of 
payment on account of doath is or has been made by an em­
ployer under Section 3707 into tho Second Injury Fund, and 
dependency, in any degree , as in Chapter 29 provided, is 
l ater proved, the State Treasurer is authorized and directed 
t o refund such deposit upon certification of the Compensa­
tion Commission of such dependency. 

The last paragraph of sub- section (a ) of Section 
3707, supra, further provides tho.t in all eases where a r e­
covery a~ainot the Second Injury Fund is s ought , the State 
Treo.suror , as Custodian thereof 1 shall be nomod as a party 
to such proceedings . 

Said sub- section (a) of Section 3707 further pro-
vides that , as a party to any c l aim anainat the Second 
Injury Fund, the State Treasurer as Cuatodian of the fund 
ahall be enti tlod to defend against such elaim, and tho.t any 
award affecting such fund shall be subject t o tne provisions 
ot Chapter 29 governins review and appeal . It thus appears 
from the terms of Section 17 07 that the Cuatodian of the fund 
as a party to any claim for compensation out of the fund would 
have , and does have , al l of the rights and privileges to appear 
in, prosecute and defend and appeal, actions on behalf of or 



Honorable M. E. Morris -8-

against the fund, as the case may be , in like manner as any 
othor party to any action would have under the Act, or under 
the code of civil procedure generally. Partie~ to actions 
at law have been defined~ tho text•writers and by the Courts 
also when the occasion has arisen to appropria tely define the 
term. In the ease of City of Springfield vs . Pl ummer , ot al . , 
89 no. App . Rep. 515, our Springfield Court of Appeals had 
occasion to construe the meaning of the word, 1n r ef erence to 
who are necessary parties to an action, with a view to deter­
mining wbon an ac t ion is finally adjudicated as to persona 
who are parties to the suit . The Court, quoting Greenleaf 
on Evidence , · l . c . 531, and by ado~ting the definitio~ there 
given of "parties" , Said: -

"o * o Parties are defined by Professor 
Greenleaf (1 Greenl . Ev . , s ec . 535) to 
be: 'Al l persons having a right to con­
trol the proceedings, to make defense , 
to produce or exacine witnesses , and to 
appeal f rom the decision 1f an appeal 
lies . '" 

These provisions of the different secti ons , including 
Sec tion 3707 as amended, of Chapter 29, R.s . Mo . 1939, are 
conclusive, ·wo believe, Ln establishing the State Tr easurer 
as Custodian of the Second Injury Fund as a necessary and 
proper · party to any claim whatsoever that may or might b& filed 
on behalf -of, or against, the SecQnd Injury Fund. Such pro­
visions soc onsti tuting the State Treasurer as a party to any 
such claim br ing him, when made a party to any such claim, w1 th­
in the definition t;iven by Idr . Gremleat , and quoted by the 
Court of Appeals , supra. 

Section 3724 of the orkmen•s Oompensaion Act provides 
that in ever y case of an accident t he employer shall immediately 
notify the Commission, and the Commission shall forward to the 
employer and the empl oyee , or his d.ependents , a f orm of agree­
ment to pay and accept compensation for the accident as pro­
vided in Chapte r 29. The secti on pre- supposes t hat a settle­
~nt of the controversy wi ll be amicably effected between the 
employer and the employee without t he filing of a claim, and 
if so , the agreement should be executed by the parties and 
returned to the Commission. If tho Co::n:nission approves the 
agreement, an award of compensation shall be made in the case 
in aeoord~~e therewith. But , if there is a dispute on the 
part of the omployer , and ho refuses to ex.ecu te such an agree­
ment to pay compensation, then the Co~~osion shall assist the 
person who claims to be m t1 t l ed to compensation in filing his 
ole.1m. 
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Sub- section (a) or snid Section 3707, supra, being 
considered with the above recited provisions of said Section 
3724 establi:iliea the rit;ht or a clai ant to file a clam , ac­
cording to his rights as defined by the :iork:men•s Compensation 
Ac t , against the employer and against the Second Injury Fund. 
Thus , wo have in said Sec tion 3707 tho otatutory establish­
ment of the Socond Injury Fund, and in that s ec tion, along 
with the terms of s aid Sec t1on 3 7241 the provisions of law 
defining who , includin3 the State Treasurer, as Custodian of 
said fund , are t he necessary and proper parties to t claim 
against the employer and the insurer, if &.."'l.y , and the Second 
Injury Fund~ 

Section 3723 or Chapter 29 invites , authorisea , and 
approves the oompromioe and set t lement or claims filed under 
said chapte r . In that behalf said Section 3723 so providing, 
is , in part , as f ollows: 

"Compromise sett l ements-- how made--when 
valid.••llothing in this chapter shall be 
construed as preventing the partios to 

.claima hereunder from entering into volun­
tary agrcenents in settl«oent thereof , 

* * * ·" 
Sub- section {a) of said Section 3707, declaring that 

t he Second Injury Fund conatitutes co~pensation and thnt the 
Commission shall direct the distribution ot said Second Injury 
Fund in the manner and amounts provided in Chapter 29 for the 
paycent o: compensation, woul d bring the matter of the coopro• 
mise and settlement of a claic filed aaainst tho Second Injury 
Fund strictly within the terma of said Section 3723 nnd any 
such claim would thereunder be the subject of co:npro!lli se and 
settlemont between tbs parties thDreto . 

Said Sec tion 3723 expressly provides that the Com~i s­
sion must approve all settl ements of any dispute or claim for 
compensation before such aottlemcnt or co~pro~se shall be­
come valid and binding.· Said section ao stating, is , in part , 
as f ollows: 

"o * o nor shall any agreement of sett le• 
ment or compro!Dise of any dispute or claim 
for compensation under tr..ia chapter be valid 
until approved by the oommieaion, * -D o • " 

Our Appellate Courts, both tho Supreme Court and Courts 
or Appeals in numerous cases , in construing Section 3723 of the 
Act authorizing the oompromiso and settlement of c laima tor 
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compensation have frequently held that no final settlement 
of a claim under the Compensation Act shall be valld unlo ss 
approved by the Co~ssion. In the caso of Harder vs . Thrift 
Construction Co., et al., 53 s.w. (2d) 34, tho St. Louis 
Court of Appeals , in construing Section 3333 , R. S. Mo. 1929, 
now our ~ection 3723 of the Revision ot 19.3} , on this point, 
l . c . 36, said: 

",o hnve horetoforo mentioned the fact tb4t 
undor the to~s of section 3333 , .• J . 1929 
{Lo . St. Ann. soc . ~333) , tho settl ement 
nzreement of December 3, 1928 , had no val1d1 ty 
as a final coopro!nise of the claim in view of 
the fact that it was not a~proved by tho commis-
sion • ..:- * * . " 

The Supreme Court of ltissouri , on bane , considorod 
on certiorari , the ease of State ex rel . Wore vs . Hostetter, 
et al., 124 s.w. (2d) 1072, on the samo question. The Court, 
l.c . 1079 1 in its opinion quotes Section 3333, R. S. Vo. 1929, 
and in holding that any compromise and settle uent of o. claim 
tboreunder must have the approval of the Commission, l . c . 1080, 
said: 

"* * * Under the express terms d Section 3333 
the approval of tho Co~ssion is necessary to 
make the settlement valid. And when so executed 
and approved there is no reason why it should not 
be the basis ot a claim of res judicata or es­
toppel by judsment . " 

Section 3723 , Chapter 29, R. S. Mo. l 9J9 , f ormerly 
Soc t lon 3333 , R. 3 . Uo . 1929, authorizing the co~promiae and 
settle~ont of elaios under the 1orkmen' s Compensation Act b~ 
providin3 that "Bothill{) in this chapter shall be cons t rued 
as prevent!~ t he. parties to claima herem.~'.:' from entering 
into voluntary agreements in settlement thereof" and tbo cases 
cited hereinabove , and from which excerpts of the opinions in 
such eases aro quoted would, and dooa , include all compromise 
oettlements 1n clai~ filed before the ' :orkmon• s · Co~ensation 
Commission against the Socond Injury Fund. 

This , wo bolieve, will answer your r irst question in 
the affirmative , that tho State Troaaurer of thi s State as 
Custodian of the Second Injury Fund, and as a party t o ~ 
claim filed &Bainst the Second Injury J:ilnd ia authorized by 
the terms of Chapter 291 ~ .s . uo . 1939, to participate in and 
eftect , with the other partios to such claim, a comprociae and 
sett l ement ot such claim, for and on behalf of said fund , sub­
ject to the approval of the Co~as1on. 



Honorable M. E. Morris - 11-

This brings us to the consideratJ.on of the second 
question submi t ted in your l etter whether the State Troas­
urer, as custodian of the Second Injury Fund, has authori t7 
to pay out any of such fund on any claim for compensation, 
or otherwise , against the Second I njury Fund, or upon any 
award made by the Co~ssion, or upon a warrant issued bf 
the Co~ssion and direc t ed to the St ate Treasurer for the 
payment out of said fund any sum for any purpose authorized 
by said Chapter 29, including the refund of a payment , where 
suoh payment has been made by an employer on account or 
death, and dopendeucy as provided in thia chapter is later 
proved , unless and until tnere is an appropriation first 
made by the Legislature ther efor. This question 1s to be 
determined by tho solution of the further question , whether 
the Second Injury Fund is privat e monies or public monies , 
and after the application thoroto of the provisions of the · 
Constitution as construed by the decisions ct our Supreme 
Court disti~shing between private ~da which may happen 
to be placed 1n the custody of a public officor and public 
funds in the hands of a public officer , with respect to the 
necessity f or an appropria tion of such funds by the Logisla• 
ture before such public official may pal out any of such 
funds . If the said Second Injury Fund a public money no 
part of it may be granted or·paid to private individuals , 
under our St ate Constitution, for anJ purpose whatsoever , 
or under 8Jl7 circumatances . If the fund is public money, 
before any public official , charged with i t s safekeeping 
and lawful expenditure , oould pay out or grant any of said 
funds , upon a warrant or requisition therefor, even for 
public purposes , an approprir.t.ion l>Y the Legislature must 
be made therefor, and the Comptroller and the State Audi t or 
mus t make the certificates in relation thereto , required by 
Section 28 , Artic l e IV of t ho Constitution. On the other 
hand, if the fund is a private fund in the hands of the 
St ate Treasurer as custodian only, such as paymonts by em­
ployers , aa is required by Section 3707, as acended, Laws d 
Missouri , 1945, page 1998, into a spoeial fund for a special 
purpose , such fund may lawfully be cranted and paid by the 
State Treasurer to private individuals , h8n approved and 
directed by the Commiselon, as co~ensation or as a refund 
under the terms of Chapter 29 , R.n. llo . 1939, w1 thout an 
appropria tion t hereof by the Le6islature , and without any 
action certifyinG or pre- approving it for payment by the 
Comptroller and without the dtate Auditor certif] ing that 
the expenditure is within the purpoee of nny appropriat ion, 
or that there is 1n any approprio.tion an unencumbered bal­
ance sufficien t to pay it , undor the powero ~iven them and 
the duties resting upon them, or either, or both of them, 



Honorable M. E . l!orria - 12-

as defined in Sections 22 and 28 of Artic l e I V of the 
Constitution of Uissour1 , 1945, and Section 36 and other 
sections of the Department of Revenue Act , Laws of Missouri , 
194.5 , page !429, and without any action thereon by the Divi­
sion of the Dudget , or tho Director of Revenue , under said 
Section 22 of Art1c1e IV of the Constitution, oven though 
tho State Treasurer, as a public official, has been named by 
said Section 3707,~s amended, as the Custodian of such funds , 
and has the funds in his hands as such Custodian• 

ile have proceeded in the preparation of this opinion, 
having due regara for the te~ of the Compensa tion Act itself , 
upon the ground and belief that the purpose of the Act was , 
and is , for providing private compensation out ot a private 
spacial fund fo~ private individuals , and that the effect of 
the Act is to accomplish the paymen t of compensati on , incl ud­
ing payment s out of the Second Injury Fund, as priva te funds 
to priva te individuals , and, if tho occasion arises, a refund 
paymant under Section 3707 af the Act . 

In this position and belief we are supported by the 
statement in the title of t he \ orlanen •s Compensa tion Act 
proposing the passage of an Ac t and expressing the sub ject 
of the Act to be a plan prov!d1tlg for compensation to be paid 
to private individuals from funds of priva te individuals and 
we are supported also by the sections in the body of t he Act 
requiring such compensation to be provided by employers , and 
also by other sections of tho Act providing for the percent­
age of tho annual earnings of an injured employee required 
to be paid a a compensation, and other sections in tho Act de­
fining and f ixing thee haractor and nature of injuries merit­
i ng the payment of compensation, and other sections of the 
Act bearing upon the security of injured employees as indivi­
duals by the payment of compensation. These provisions all 
rel ate to , and orcat~ obligations between, employers and em­
ployees , as individuals, 'Under their existing relationship 
of master and s ervant, intended to be established under the 
Act , with respect to the furnishing and paying of compensa­
tion by individuals to individuals . Tho said title of the 
~torkmen•s Compensat ion Aet, as propoe od when the Act was pass­
ed by the Leaialature , Laws of Missouri , 1925, page 315, giv­
ing notice that the Act proposed the payment of private funds 
to private individuals as compensation, when merited under 
the Act is, in part , as tollows s 

"AN ACT to provide a system of TTorkmen •s 
compensation} prescribing tne manner of 



Honorable K. E. Morris •13• 

election and rejection of the act and the 
effect thereof; det1n1ng certain terms 
used in said act ; defi~g the rights and 
liab111tics of employers and employees 
electing to accept or reject tho act, and 
or third persons in connection therewith, 
prescribing the method of payment of com­
pensation to employees injurod and dis­
abled as a result of accidents arising 
out or and in the course of their employ­
ment; u ·:t * . " 

Section 3691 of the Act , where both employer and 
employee have elected to.aceept the provisions of Chapter 
29, makes the employer liable for the payment and requ1rea 
him to pay ooopenaation, irrespective of negligence , to en­
ployees for personal injury or death of the employee by ac• 
cident arising out of and in the course of hia employment. 
The entire. Act contained in Chapter 29 , of our Revised Stat­
utes treats of and deals with the subject of the payment of 
compensation under the Act as the payment of private funds 
to private individuals . 

The Constitution itself, tba interpretations our 
Supreme Court has given 1n its decisions construing the aec­
tions ot the Constitution, providing for the collection of, 
o.nd defining what the Conati tution meana by the words "public 
mone.r" , and cUstinguishing between the necessity f'or an ap­
propriation by tbe Legislature for the expenditure of public 
·:oney, and tba holdings of the Court that, unde;r no oircum­
sto..noes, is it· necessary that an appropriation be first had 
in order for a public official haTing custody of private 
funds to pay out such funds , are detin1 te and plain, and are 
beforo us as controllinG authorities . le shall bore cite and 
quote the applicable sections of the Constitution and quote 
from a number of such decisions on these quGstions . 

Provisions for eollectins, preserving and the distri­
bution of state funds, and tho duties andrespona1bil1tiea 
imposed upon public officials who are charged with such funds 
are defined in sections of the Constitution of this State . 

Section 22 of Artic le IV of the Constitution or 
rn.ssouri , 1945, creating the Oepartmont of Revenue , its por­
sonnGl and the duties and nuthori ty of tho department, roads 
as follows: 

"Tho depa.rtment or revenue shall be in 
charge of a director ot revenue , and 
shall have divisions of collection, bud• 
get and comptroller, and other divisions 
as provided by law. The division of 
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collection shall collect all taxes , 
licenses and fees payable to the s tate , 
except that county and township collec-
tors shall collect the state tax on tangi • 
ble property until otherwise provided by 
l aw. The division of ~e budget and .comp­
troller shall ass~st the director of revenue 
in preparing estimates and infonnation eon• 
ce rning receipts and expenditures of all 
s ta te agencies as requirod by the governor 
and general assembl y . The comptroller 
shall be director of the budget , and shall 
preapprove all claims and accounts and cer• 
tify them to the s t ate auditor for p~y:oe~t . " 

Section 15 of Articl e IV of the Constitution of 
Missouri , 1945, respec ting monie·s belonging to the State , is , 
in part , as fol lows s 

"All revenuo colloeted and moneys received 
by the s t ate from any source whatsoever 
shall go promptl y into the state t reasury, 
and all interest , income and returns there­
from s hall belong to the state . Immediately 
on receipt thereof the state treasurer shall 
deposit all moneys in the state t reasury to 
the credit of the state in banking insti tu­
tions selected by him and approved by the 
gover nor and state «Qditor, and he shall 
hold them for ~o benefit of the r dspec­
tive funds to which they belong and dis -, 
burse them as pr<>vided by l av . * * ~~ . " . 

Section 36 of Articl e III of the Constitution of 
lassouri , 1945, r eads in part, as followo: 

"All revenue collected and money received 
by the state shall g o into the treasury 
and tho ge11.eral assembl y shall have no 
power to d1 vert the same or to perm1 t 
the withdrawal of money from the treasury, 
except in pursuance of appropriations made 
by l:aw. t} '* ii- • •• 

Section 28 of Article I V of tbe Cons titution of 
W.ssouri, 1945 , with respec t t o the withdrawal of public 
money from the state treasury, ·fixing l imitations on auth­
ority t o incur obligations and providi ng for certifications 
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for the paying out ot public money, and the avail ability 
of a bal ance on hand in each case of the payi ng out of pub­
lic money to pay public obligations, by the Comptroller and 
State Auditor, respectively , in part , r oads , as follows: 

"!to n10ney s~ll bo wi thdro.wn fro.:t the state 
trea~ury except by warrarit drawn in accord­
ance with an appropriation made by l aw, nor 
shall nny obligation for the payment of monc.y 
be incurred unless the comptrol l er certifies 
it f or paYJ:lent and tho sta te auditor certifies 
that the expenditure is within the purpose of 
the appropriation and that there is in the ap­
propriation an unencumbered balance sufficient 
to pay i t . At the time of issuance each such 
certification shall be entered on the general 
account i ng books as an eneumbrance on the ap­
propriation. ~ ~ ~ . " 

Section 23 of Arbi cle I V of the Cons titution of 1945, 
making mandatory the specifications of an Appropriation Act 
roads , in part, as follows a 

"* * * Every appropriation l aw shall dis ­
tinctly s pecify the anount md purpose r:l 
the appropriation without reference to !OY 
other l aw to fix the amount or purpose . • 

The above recited and quoted sections of the present 
Const~tut1on of this State appl y and relate only to s tate 
r ovonue , that is,money collected and required by statute to 
bo paid into tho State Troasury from taxes , l icenses and feea 
the Stato ha3 the power to iapose upon propvrty and privi l eges 
of business sub j ect to tn1ation by the State . 

Referring acnin to s aid Sec tion 3707, a~ amended, Laws 
of lliasour1 , 19r5 , paso 1998, supra, e observe ih at said sec­
tion s tatoa: "The State .1reo.eurer s hall be tho custodian of tho 
Second Injury Fund tuld said fund shall be dopos1 t ed the same 
as are state funds and any interest accruing thereon shall be 
added thereto . Said fund shall be sub ject to audit the same 
as s tate funds and accounta ana shall bo protec ted by tP8 gen­
eral bond given by the State Troaaur~r. " ThGre is no provi­
sion or etate~ent ~ aa1d Soc tlon 3707 from qbich i t may be 
implied tha t said fund shall be considered state money or pub­
lic funds , and certainly there is no express provision to that 
effect . 
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The Supreme Court of this State has said in its 
decis.tons what is • and what is not • public money , a nd• as 
to public money• what procedure must be followed before it 
can be paid out . The rule seems to be that r evenue and 
money derived by the State which the State has the right 
to receive from taxes and other means for State use must 
go into the . State Tr e asury . The intention of the Legis• 
lature aust b~ the guide in determining whether a fund is 
a State fund, that is to say, State money or not . The c ost 
persuasive indication or the intention of the Legislature 
for '!:loney to be public money is the requirement . that such 
funds must be paid into the State Treasury and not that the 
St,o.to Treasurer or o.:ny other public official merely is named 
custodian of such funds , as in this case . The Legislature 
must give the State Treasurer authoritr to receive funds as 
State funds and deposit them in the treasury as State funds 
before they can become such, and if the Legislatw·o doea not 
so provide , then such funds do not have to be paid into the 
Stato Treasury, nor do such funds have to b3 appropriated 
by law before they Qay be paid out , even to individuals . 
This view h:1s been followed in the Missouri c ages wher e the 
question has arisen whother certal.n funds ahou1d be paid 
into ~e State Tr easury, and whethor funds already in the 
Stat e Treasury, au~t bo appropriated by an Appropriation Act 
before they may be paid out . 

The Supreme Court ot this State had occasion in the 
ease of State ex rel . vs . Uembers of Board of Police Co~s­
sioners of St. Louis , 340 Mo. 1166, to define "public funds" 
and to distinguish between that phrase and "private funds" . 
The case was on appeal to the Supreme Court in mandamus from 
the Circuit Court of the City ot St . Louis . The alternative 
writ was granted by the Circuit Court , and, on final hearing. 
was made peremptory, and the appeal. followed. The subject 
of the case was a controversy between the st. Louis Pol ice 
Relief Association and the members ot the Board of Police 
Co!ll!Jiesioners of St . Louis , Mi ·ssouri , to compel the Board to 
deliver t o the reliof association certain monies in their 
possession. The question was , as said by the Court, whether 
the Police Relief Association was supported wholly or in 
part by the City or the State, or whether it was supported 
by private funds derived from private sources . In its de­
cision that the funds in contr overa7 wore private .funds, and 
not public funds • and that the association was supported by 
such funds and not by publ i c funds , and, therefore , such funds 
wore not aub ject to the necessit y or appropriation, and in 
defining what are public funds , the Court , l . c . 1174 and 1175 
said: ' 
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"-u- * * The Police Relief Association is a 
private corporation organized under the 
provisions of Section 8978, supra, and is 
under the control of its own members . If 
the funds created by Section 0979, supra, 
tor the benefit of such association are pub• 
lie funds lTi thin the moaning ot Section 46 of 
Articlel IV of the ConBtitution which pro­
hibits tho General Assembly froo granting or 
authorizing the making of a grant of public 
money to a private corporation, then the 
Police Relief Association, a private corpora• 
tlon, would not be entitled to such funds . 
Section 8979 which cre ates the funds in ques• 
tion r oads as follows : 

" •This fund chall be created in the f'.>llowing 
manner: \11 moneys at present re~aining in 
the hands of any unincorporated police reli ef 
co~tteo or association; all moneys arising 
troD the sale of unclaimed personal propertyJ 
all fines assessed agAinst any delinquent of• 
ficcrs by the board or pol ice commissioners ; 
all monthly , annual or periodical assessments 
ot members as may be provided tor by the rules 
of said associ a tionJ all perc en tngoa of rewards 
allowed to comber of any police force under the 
rou~lation of its depart~ent .• 

"Are tho funds creat ed by this e~ction public 
funds Wl. thin the meaning of tho consti tution&l 
provision which prohibits the cr ant1ng of pub~ic 
money to a private corporation? ~e think not . 
50 Corpus Juris , pace 854, section 4o, defines 
public funds as follows: 

" ' The term "public funds" means funds belonging 
to the state or any county or political sub­
division of tho stat e; more especially taxes , 
oustoms , moneys , otc ., raised by operation of 
soae general law, and appropriated by the 
covernment to the disoharBe of its obl i eations , 
or for some public or governmental purpose •• • ' 

"The case of State ex rel . v . Olson, State 
Treasurer, 4J N. D. 619, 175 N. l . 1llJ. , 115 , 716, 
defines public funds thusc 

"'Tho coney referred to in said soction is 
money belonging to the state, whioh has been 
accumulated in the treasury as public funds , 
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which are to be used 1n CaJ~TYing on the stato 
government . It means such mono,r as is raised 
by taxation, or which ho.s accumulated in the 
treasury by the payment of feea authorized by 
law to be charged for various purposes .• 

"The ease of Ayers et al . v . Lawrence at al., 
58 N.Y. 192, gives the following definition: 

"'"Funds" nay mean cash on hand, stocks , e tc ., 
and when "public !'unds" are referred to , taxes , 
customs , etc ., appropriated by the government 
to the discharge or its obl1tiations , are under­
stood.' " 

The consideration of the same question was before 
the Supreme Court in the ease of State ex rel . vs . Stephens , 
St ate f reasurer, 136 Uo . 531· In that ease money and securi­
ties were deposited with the State rreasurer, under a statute , 
by a bond investment company for the protection of investors 
dealing with such companies , w1 th the understanding that the 
funds should be apylied to tbe satisfaction or a · prior mort­
gaee on lnnd constituting a part r£ the security for a note 
involved, and the question arose whether the money could be so 
paid by the State Treasurer without a warrant from the State 
Auditor and an appropriation or the money. The Court in com­
mending tho State Treasurer for declining to pay out the money 
until tho controversy over the question d what authority be 
had as State Treasurer to pay out such fund, and in what man­
ner ho mu~t proceed, vas defined in an order by tho Court, and 
holding that the State Treasurer had the implied power to make 
the agreement and to pay the money to discharge the prior mort­
gage without a guarsnty from the State Audi tor or an appro• 
priation by the Legisl ature t~o Court , l.e. 546, 547, said: 

"It is next insisted that though respondent 
may hol d the money as treasurer , and for the 
purpose of making the security good, still he 
can only be required to pay it out in the man­
ner and under the restrictions of the constitu­
tion and laws of the s tate . " 

"Section 15, articl e 10, of the constitution 
requires that, •all moneys no., or at any 
time hereafter, in the s t ate treasury belong­
ing to the state shall , imnediately on receipt 
thoreot, be deposited by the treasurer to the 
crcdi t of the state for the benefit c:£ the funds 
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to which they rospectively belong ' * * ~, 
and 'shall be disbursed by said treasurer 
for tho purposes of tho s tate , according 
to ls. w, upon warrants drawn by tho state 
auditor, and not otherwise . • Section 19 or 
the s ame article provides that , ' n o moneys 
shall ever be paid out of the treasury of 
this state , or any of the funds under its 
management, except in pursuance of an ap­
propriation by law.' The s tatute contains 
l ike provisions . R. S. 1889, sec . 8662. 

"It is manifest that these provisions only 
apply to nonoy ' belonging to tbe s tate .' 
The money in question, t hough it was de­
posited with the treasurer, was for the 
specific purpose of making good the security 
intended for the protection of those dealing 
with bond investment companies , and was not 
money belonging t o the s tate within the mean­
ing of the Constitution. The securities , 
whether in money, bonds , or notes , are hel d 
by the troasurer in t rust, not for the use 
or benefit of the state , but for the pro• 
tec tion of those who may hold tho bonds , 
certificates or deben tures of bond invest­
ment companies which are authorized t o sell 
such securities on the partial payment or 
installment pl an. 

"3ection h of the act of April 21 , 1893, pro­
vides for wi nding up the affairs of such cor­
porations , and l iquidating th&ir debts and 
distributing their assets in case of a fail• 
ure to co:nply w.1 th the requirements of the 
aot . This is required to be done by a receiver 
appointed by the court . Uo l egislative appro­
priation is ~de necessary. It is clear that 
the l egiala ture did not intend that the money 
or securities deposited sh oul d be paid out or 
returned under the regulation required in pay­
ing out the public money . Tfe are of the opinion, 
therefore , that respondent had the implied 
power , under the act , to make the agr eement 
and that an appropriation or warrant of the 
auditor was not necessary. " 
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The Supreme Court bad berore it in habeas corpus, 
the ease of ,..x parte Lucas , l vO Uo. 218. The prisoner was 
held in custody by the Uarshal or Jackson Count y , U.sm uri , 
under o.n inf'ormntion riled in the Criminal Court charging 
him with conduct!~ the occupation ot a barber without hav­
ing secured a certificate ot authority ao to do from the 
State Board of Barber Examiners , contrary to the provisions 
of Chapter 70, R.s. Mo. 1899· The petitioner had not been 
t ried , the Court recited, but applied to a Judc;e of the 
Supreme Court and obtained a writ of habeas corpus . It 
seems from the fac ts ot the case that the State Board ot 
Barber ~xaminera had on hand funds for the administration 
of i t s office . The Court recited, l . e . 226 of the opinion, 
the fourth gr ound urged by the prisoner f or his discharge 
under tho writ , as follows: 

"* * * fourth, that the act pr ovi des that 
the board of examiners 8.hall receive a com­
pensation ot three dollars a day and rail• 
road and t raveling expenses to be paid out 
o£ any money in t;ho hands of the treasurer 
of tho board, and this is assorted to be 
in conflict with section !._3, article 4 or 
the Constitution, which wrovidos that all 
money r ecei ved by the State from any source 
whatever shall go into the treasury of the 
3tate and shall not be dra\JZl out except 
pursuant to a regular appropriation cade 
by law. " 

The Court held against the position of tho prison~ , 
saying that tho money authorized to be eolloeted by said Board 
of Barber Cxaoinera waa not State revenue but simply funds to 
make the Board of ... xa.minors self- supporti.Llg , and as 1 t s grounds 
for remandins tho prisoner to the oustodi of tho Marshal , at 
tho close of the case tho Court, l.c . 226, further said: 

"The fourth con tention is not well founded 
for tho s 1:npl e roo.aon tha t section 43 or 
article .l.t- , applio.s only to money provided 
fC?r and roeeived by the Stato . The money 
authorized to be collected under this act 
is not Stato revenue , but is simply a pro­
vision to make the board or examiners self­
aupporting . " 

The ease ot State ex rel . ~1ompson, State Tr easurer 
vs . Board of Regents for ~ortheast Missouri State Teachers' 
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College , 264 S. VI . 698, was before the Supreme Court on an 
original proceeding in mandamus at the relation or the State 
Treasurer , L. J . Thompson, to compel the Board of Regents f or 
the college to pay certain money into the State Treasury 
under tho assertion t~t such funds wore public money or 
State money . The facts briefly stated were , that over a period 
of many years , in fact , fro~ tho begi~~nc of the O.Q~nistra­
tion of the college , the Board or Regents had boon allarod, 
without interference or quest~on, to use certain funds , out­
side or appropriations by the Lecisl ature , derived from charges 
of certain fees to students for junior hiGh school , exten-
sion and other work . 

Among other purposes for which the Board of Regents 
expended part of such funds was for fire insurance protec­
tion for the college buildings . Two or .... he bxildings of tho 
college with their contents and the property of the college 
were destroyed by fire after tho insurance was effected. The 
polici es wore made payable to the Bonrd. The pre~uma ~here­
on were paid by the Hoard out of funds in its hands derived 
.from the a ources above named. IJ.'he insurance companies ce.rry­
ing the insurance paid the l osses incurrod by roason of the 
.fire in the sum of Gl l o, ooo. oo , and an additional )7,355 . 33 
for damages to other buildings not destroyed. The Board 
then proceeded to expend a portion of the insurance r6~urns , 
acountins to over 26, 000 . 00 , for necessary repairs to tho 
building not entirely destroyed and in books , to partially 
repl ace the l ibrary which was d~stroyed by tho fire . The 
State Treasurer' s ~osition was that the said ~oney was State 
money, and should be paid into the Stato Treasury as suoh, 
and could only be appropriated out and paid by tho State 
Treasurer under appropriations nade by law. In holdina that 
there was no st~tute requiring the money to bo paid into the 
State Treasury, in its decision the Court, l . c . 701, said: 

"In tho foregoing discussion ot the consti­
tutional provision invo!tod by relator, we 
havo stated generally tha t no statute re­
quired t~e payment into the state treasury 
of the no.aoy here in controversy, and that 
a statutory enactment was a prerequisite 
to such payment an~ its receipt and deposit 
by tt• troaaur r to entitle it, undor the 
Constitution, to bo classified as state 
money . o * * ." 

In basine its holding that such funds wore not re­
quired to be paid into the State Treasury because they were 
not to be considered and classified under the Constitution 
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as State money , the Court in defining what is meant by 
"State money" l.c. 700, said: 

"~~ * * By rovenuo , whe t her its moanin:5 be 
measured by the general or the l egal lexi• 
cographa- • is moa~1t the current 1nco e of 
the state frou whatsoever source der ived 
which 1s subject to appropriation r or pub­
lic usoa . Thia current incooe may be de­
r~vod from var~o~s source n, as our numorous 
statutes attest , but, no matter from what 
source derived, if required to be paid into 
tho treasury , it becomos rovonuo or state 
monoy J its cl assification ao ouch being 
dopondent upon spocific l ueisl a tivo onact­
ment , or1 as aptly put by the respondent , 
sta to ...tonoy meana monoy tho s tate , in its 
sovereicn capacity, is authori zed to re­
ceive , tho source of i ce authori ty beL~g 
the Legislature.~* * ." 

The <..ourt concl udeD tho opin ... on in holding that , be­
cause there was no express authority requiring i t to be done , 
such funds were not required to be paid i nto t he State Treas­
ury as State funds , and, therefore , thoro was no cround upon 
which an Appropriation Act could be lnvokod, and in so hol d­
i ng, l.e. 701 , said z 

"* * * In tne absence of a mandatory re­
quirement to that effect, no duty is de• 
vol ved upon such boards to thus di spose 
of those funds . Their duty in the pre­
mises, ~ tho presence of that discretion 
with hich the l aw has clothed them, is to 
e.xpo ... d such funda f or tho coll ege , and ac­
count for stl!4o in the manner roquirod by 
tho pl ain provisions or the governing 
statu t ea . " 

!n ·tho case of State ex rel . vs . Hackman, State 
Auditor, 282 S. ·:. 1007 1 the Supreme Court had occasion 
t o dete~ne whether proceeds from license fees collec ted 
by the Hi ghway Departmont which were paid into the State 
Treasury wero publlc money, and if so , whether thoro must 
be an appropria t1 on before they could be paid out for n 
printing bill charged and submi t ted t o the State Auditor 
for a warr an t by the rela tor. 

'n:e Const1 t utlon and the statutes then in fo rce , the 
opinion r eci t es, did not authorize the State Ui ghway De-
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partmont to use and pay out for its s upport and caintenance 
and for i t s expenditures State monies derived from vehicle 
registration fees , liconso fees , or taxes upon tho right of 
motor vehicle s to use the public streets and highways of tho 
State , where collected by tho State and paid into the State 
Treasury, unless appropriated by s tatute . In pronouncing 
such income and monGy to be State funds , as constituting the 
character of funds which must be paid out by warrant and ap­
propriation, under the Conatitut1on, the Court, l . c . 1011, 
said: 

"* * * The monoy out of which the highway 
cocmission is to be ma~ntained is as much 
public or s tate r evenue as any money coning 
into the s t ate troasury fro~ any source. 
Whether i t is called motor vehicle re6is­
tration fees , license fee s , or a t ax (all 
of which designations are used in section 
44a of article 4 of the Constitution, vide 
Laws 1921 , 1st Ex. Sess. p . 196), or by any 
other name , it is a tax l evied by the state 
upon the right of motor ve~cles to use the 
public stree ts and highways of the stat e . 
It is not only l evied by the stat e, but is 
collected by i t , and paid directly from the 
mot or vehicle ownora into tbe state treasury 
(Laws 1921, lat. Ex. Seas. p . 104, See . 28 ) . 
The state , therefor, is interested in what 
use is made of revenue from that souroe . 
~ -,} * ·" 

In the opinion the Court def in&d the phrase "Stat e 
revenue" by quoting .from tho Teachers • Col lege case , 264 s . ... , 
l.c . 700, hereinabove cited and quoted in this opinion, where 
the Court further said, l.c. lOlls 

"The t erm 'state revenue t was recentl y de­
fined by the court in bane in State ex rel . 
Tho~pson v . Treasurer of Teachers' College, 
264 s .w. l oc . cit . 700 , 305 Mo. 64. In that 
c a se the court said: 

"'BY revenue, whe t her its mo aning be measured 
by the genoral or tho l egal lexicographers , 
is meant the curr ent income of the ata te 
from whatsoever sourc e derived which is sub­
ject to appropri a tion for public uses . T.bis 
our ent i nc ome may be derived from varlo~~ 
sources, as our numorous statutes a ttest , but , 
no matter from what source derived, if r equir ed 
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to be paid into the treasury, it becomes 
r evenue or state uoney.' 

"It t hus appears tha t not only is t ho fund 
public revenue or state money, eut it is 
public revenue of a very extraordinary kind, 
l eviod, collected, and held by the stato for 
two specific public uses , the major use or 
which is tho payment and retirement of state 
bonds . " 

Discussing the necessity under the Consti tution for 
an appropriation before publ ic n oney may be paid out, and 
having said in the opi~on that tho funds sought to be charged 
with the payra~nt of the printing bill were public funds , and 
in hol ding tha t unde r tho express terms of Section 19, Article 
X of the Constitution of Uissouri then in force that no funds 
derived from such sources and collected by the Hiehway Commis­
sion could be paid out of the ~tate Traasurr without the same 
being first appropriated by the Legislature , the Cour t , l.c. 
1013 1 further said: 

8 Section 19 , Article 10, of the Constitution 
of rassouri , expressly provides that no monoy 
shall be paid out of the state treasury, ex­
cep t in pursuance of an appropri~tion by hw. 
This section controls , unless modified by a 
l ater consti tutional provision. It is true 
that sect~on ~~a, s upra, does Dodify it as to 
the port~on or tho automobile license tax to 
be paid upon the pr~ncipal and interest of 
said bonds , but that is the only modification, 
and thero is nothing in section 44a rhich in 
any manner conflic ts with, or pr events the 
provisions of, section 19 , supra, from con· 
trolling with reference to all coneys paid 
out of tho state treasury for the support and 
maintenance of the highway com:nlssion. It 
thus clearly appears that that portion of the 
license tax w.u ch is to be paid out of the 
s tate treasury for the expenses of ma1nta~n-
1ng the highway commission must , undor the 
express provisions of the Constitution (s~c­
tion 19, supra) , be first appropriated by act 
of the Log1 slo. ture .• 11 
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1~ese eases considered the precise questions in 
their construction of statutes and sections of t he Cons ti­
tution of 1875. which are pre sen ted here for our considera­
tion under the present Constitution. respecting the status -of 
the Second Injury Fund in tho Compensation Ac t , on the c:p.es­
t1on of the necessity of appropriations for the paying out 
of public money before it is paid out. These oases must con­
trol and direct the holding in this opl.nion that the Second 
Injury Fund is not public money, because t here ia no authority, 
e1 t her conati tutional or statutory, defi.."'ling the Second Injucy 
Fund as public 1noneyJ that the fU.nd is not r equired to be de• 
posited or paid into the State Treasury~ Stat e money but is 
private ooney for a private, specific objec t and purpose; and 
i s pl aced in the hands of the State Treasur er as Custodian, 
appar(Jn tly f or safe- keeping and the convenience of cover age 
by his official bond and the auditing of tho fund in like man• 
ner as is public money in his official charge required to be 
audited, and that the fund is not subject to appr opria tion be­
fore it can be paid out on warranta from the Vlorkm.en • s Conpon• 
sation Ooa~ssion for l awful awards made by the Co~ssion made 
against such funds , or upon an order for a refund under S6c• 
t ion 3707, or a commutation of compensation by the Con~ssion 
Wlder Sec t ion Jl 36 of the Act. 

e note in pas sing that the amended Second Injury 
Fund statut e, 3707(a), Laws of Mi saouri, 1945, page 1998, 
provides that the Second Injury Fund is " appropriated by 
the Legislatm-e , in accordance with law, exclusivel y f or the 
payment of compensation as provided herein. ~ We believe 
that tha t part or said Sec tion 3707 as amended, so appro­
priating said fund as therein s tated, is both unnecessary 
and futile . Such an appropri ation is unnecessary beonuse the 
Second Injury Fund is not public money but is, as we have 
seen , private money, not sub ject to be paid into the State 
Treasury as Stat e money, and is , therefore , not sub j ect to 
being appropriated as a pre-condition to its being paid out . 
The effort to appropriate the Second Injury Fund in oat4 amend­
ment serves no need and is fut~le, we believe, because if 
there were any need f or an appropri a t1on of said fund , it 
would fall far short or meeting tr~ con(!1 tions required in 
an Appropriati~ Act by the terms of Sec tion 23 of Article 
I V of the prese~t Constitution of t h is .state , wh1oh, t o again 
quote it , r oads as follows: 

"Evory appropriation law shall distinctly 
specify tho amount ond purpose of the ap­
propriation w1 thout re.forence to any other 
law to fix the a~ount or purpose . " 
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The attempted appropriation of the fund contained 
in said amend::nent is general in i ts nature . Awards oade 
aga..nst the Second Injury Pun4 by the \" orla::lent s Comperusa-
tion Co~~ssion for second injuries sustained by ompl oyoes 
arising out of and in the course ot theJ.r e~ployment tor 
total pe~anent disability and orders for refunds or for 
commutation of eo~penaation for its payment in a lump sum 
under the ohapter would rest , in each case, upon a separate, 
distinct, individual and personal claim and right to the pay­
ment of eoopensat~on out of the Socond Injury ~und, and each 
award, or order for a refund, or oonautntion, in thecaso of 
each claimant would, to co~ply witn the terms of said Section 
23, Article IV of the Constitution, have to ?e mode separately 
from every other claim and award aga~nst said fund . So if 
an appropria tion were necessary at all, there would have to 
be a specific one in each separate case . :his , of course , 
would result in a confused and confus.lng obstructi-on to the 
a~nistration of tho Act, and render it practically unen­
.forc1ble . However, regardless of the application of the terms 
of said Section 23 of Arbiele IV of the Constitution, we bo­
liove it is plain that there aro no Brounds whatever exist­
inc upon which the Second Injury Fund, a purely private fund 
for priva te purposes, and not co~ee ted in anywise with the 
expendi ture of public xaoney for publ i c purposes , is subjoct 
to an Appropriat~on Act . 

The enac tr:len t of tho o.:nond!non t , Lawa of !Ji a so uri , 1945, 
pages 1998, 1999 and 2000, popularly called the Second Injury 
Fund statute , ia o~ such recent occurrence that is provisions 
and terms have not reached our Ap~ell~te Courts for oons~ruc ­
tion. However, a case involving every element of the quostion 
here being considered as to whethor the fund oreated for the 
payment of compensation unde r a orlanen t s Cvmpensation Act is 
public money, and, thorofare, required to be appropriated be­
fore it can be paid to lawful claimant• to tha fund, was eon­
aid~red and decided by the Suprec. Court of the State ot North 
Dakota in the case ot State ex rel . stearns ve . Olson, State 
~raaaurer, reported, 175 N.v. 714• Tbia ease has been hereto­
f ore noted in this opinion in citing and quoting trom the ease 
of State ex rel . Ue~bers ar Board of Police Comcissioners ct 
St. Louis , 340 Mo . 1166, l . c. 1174, 1175, where our Supreme 
Court in tho St . Louis case defined what ia public money 
with reference to the nec~ssi~ of an Appropriation Act before 
it can be paid out . 

The North ~akota ease wns a claim for conponsation 
under their general Cornpenaat~on Act and i s not identified as 
a statute named a Second Injury Fund statuto, such as ours . The 
North Dakota ~orkmen•s Compensation Act requires a co~pensation 
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fund to be ~ainta~ned, f rom whi ch is pai d all compensation, 
unlike our Ac t w'Uch require s prbary co:1pensation to be 
paid direct by tho employer . But the condi tiona w'lich exist­
ed , the provisions of tba Constitution of the State of north 
Dakota, and the provisions of tho statutea, with reference 
to the payment of claims e.sa:.1.nst a gen eri..l compensation fund 
under the Compensation Ac t in tha t State , and tho fund being 
1n tho h anda of the State Treasurer of Uorth Dakoto. as cus• 
todian, in like manne r as the Second Injury rund is i n the 
hands of the State Tr~ asurer of this State , as custodian, make s 
the case similar in fact and 1n pri nc i pl e on the question we 
are he re considering. Tho case is in point , in the di scussion 
on the quoetion, and in the holding by thnt Court that funds 
paid into the hands of a State off icial, as custodian for the 
payment of claima for compensation under a horkmen • s Compen• 
aat1on Act , are not public funds and are not subject t o an ap• 
propriation as ia required by t he Coneti t ution of that State , 
the provis ions of which are simil ar to our Constitution, in 
c ase of public funds before paying such awards as c ompensation, 
The case is well r a asoned and is sufficient authority upon 
which to support our alread,- expressed view that under our Con­
s tl. tut ion , tile l'issouri upre111e Court cas es on the principl e Show. 
that the Second Injury I'"Und is not publ i c money and is , there• 
f ore, not subject to appropriation. e c i te the Nor th J)a.kota 
case part~cularly because L ~ doe~ decide all of th~se issues , 
both t here and here considered, in a or.kmen•s Compensation 
oaao , on a statuto tho s ame in i t a objec t and purpose as our 
Sec ond I n j ury l•'und statute . 

Tho oaso arose out of an appllca tlon by an empl oyee 
for componsa.tion undo.£" on awar d made by tho l•orth Dakota \.ork­
men ' D Co::tponsal.ion Bureau for be.1efi t s due the empl oyee under 
the Act . The claimant employee demanded payment out of the 
·.torlauen ' a Compens ation fund of tha t State from th,. Stc.te Tr eas­
urer, who was custodlan of the co:.11.nensation fund , upon a voucher 
warrant issued to the e .1ployoe by the Co':Ilpensation Uureau. 
The Sta te. Treasur er refused payment on the ground th t the fund 
constituted publ ic 1:10ney, and that the State Auditing Conru t ­
tee must first audlt and the State Auditor certify the claim 
to the State Tr easurer f or payment. The e~loyee file d hia 
petition for mandamus t o compel the State Troasuror t o pa,- re­
l ator the a lOunt of the vouc her out or the compensn tion fund. 
The North Dakota s tatute cre a ting tho \'forkm.m 's Compensation 
f und contains , among o thers , the foll owing provisions , l.c . 
716: 

"~ n * Section 6. 

"•n very employer subject to this act shall 
contribute to the Ncr th Dakota orlanen' s 
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coopenzu t1on fund in proportion to the 
annual expondi ture of money by such em• 
ployer for the oervice of parsons subject 
to the o.ct . ' 

"oectioh 10: 

"'Tho ,,orkmen ' s Cot:1pensa tion Bureau sh nl.l 
disburse the trorJ.;:m.on t s col.ilpens a tion fund to 
such enployes of et~loyors no have paid 
into tho said fund tho pro::dw:ts applicable 
to the classos to hich they belong. h o 
have been injured 1n tho course of thoir 
emploYLient , wheresoever such injurie s have 
occurred, or to t~eir depondento in case 
death has ensued, • etc . * i:- * ;. .. .. :~ · ·;} 
"Paragraph 3 of tho s ame sect.Lon provides 
tha~-

"The 'a to. to treasurer s .1.all give s. separate 
and addi tione.l bond in such amount as Cltay 
be fixed by the Governor, and with suretie s 
to his approval ; cond1t1oncd for the faith­
ful perfo~ance of hi s dutia s as custodian 
of tho workmen 's conpensation fund . • 

":Jection 17 provides: 

"The bureau •shall have full po~or and 
authority to hear a."'l.d deternine all que s ­
tions lrithin. its j urisdiction , and its 
decision thereon shall be final .• " 

It rlll be thus observed v:'l..'\t , whil e so=wwhat diffel"'ent 
l anguage is usod L"'l cho several sections quoted, 1n conpari son , 
the provisions of tho •or!onent s (: o:cpo.osation Act of liorth 
Dakota creating and ad.11nis tering the uorlaoon ' s Co~npenso.t1on 
fund in all respects is vory simila r to th& provisions of our 
Second Injury .r"Und tcnendment . In that State appo.rently they 
cto not have a Second Injury Jt'tmd, separate from the gen.oral 
ftmd provided for compensation, or, at l oas t at that tima , 
had no suoh separate fund . nut the fund \Ulder the Torth Dako ta 
Act is a special fund from which all pay-J!lents for compensation 
are made . '!·he Supreme ~ourt of !forth :>akota held aaainst the 
contention of the State Tre asurer, holding that the eou1pensation 
f\Uld was not a public fund and olaims were not required to be 
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audited by tho State Auditing Co~~ttee or certified by the 
Auditor before the aa~e coul d be paid out of such fund , and 
ordered tru. t the wr1 t of mandamus be issued, directed t o the 
State Tr~asurer a s cus todian of tl~ co ~ponsation fund , com­
manding him to pay the claimant ·the s um na.'Ued in tho voucher 
warrant issued to him by tho Com:nission. The opinion is not 
t oo l engthy , ~~d w~lo wo shall not quote all of it , ws will 
quote sufficient thereof to shon that the case is applicable 
her e to s uppor t thi s opin~on in our view t ha t the State Tr e as • 
urer of ~is State as cust odian of the Second Injury ¥und may 
pay all l awful claJ:ras certified to him by tho \1orkmon ' 3 Com­
pensation Gom~ssion out of said Second Injury FUnd without 
firs t hav1n3 tha 3~e appropri a ted by any act of tho Legisla­
ture, azn without any action there on by the Comptroller or any 
other State officer. The o~inion in t he r orth Dakota case de• 
cidi~1b such points, l . c . 716, 717, is , in part , a s follows : 

"* {,lo * It wotlld s e3m that t he act creating 
the workmen • s cotJpcnsation fund is so very 
specific and clear upon ~he issues i nvolved 
in the application for the writ that a con­
struction of the same in this regard would 
be supe rfluous . lt is perfec tly clear that 
the workrnen•s compensation fund ia n o part 
of t he state fund , and is , in no sense, pub-
lic money. It is a special fund, accumu-
l ated by the coll~ ction of annual premiums 
from employers , tho ~ount of which is dater­
mined and fixed by the ~lorkmont s Compensation 
Bureau for the empl oymsnt or occupation operated 
by such employer , and determined further by 
tho classification rule s and rates made and 
published by the bureau. When the fund is 
accumul ated, ~w state treasury is , by the 
provisions of the act, made the cus todian 
of it. The Logi sla tu.re , if it had thought 
i t wise , could have designated the Oo~~dss1on­
er of Agricul t ure and Labor or the Co~s­
sioner of Insurance , or othor public office r , 
a.s cus l.odian of the fund . It might, perhaps , 
i f it deemed it wise , have designated a trust 
conpany or responsibl e banking institu tion, or 
any o the r r esponsible financial agency with­
in the state as custodian; t h is upon the 
gr ounds t hat s uch funds are not public funds , 
but is a special fund~ and in a sense a private 
fund as contradistinguished from a public 
fund in the s~~se that it is collectod from 
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not all the people of the state by way of 
taxatlon, but from certain individuals , 
corpo~atlons , associations, etc ., of the 
state enga., ·od in conduc t i ll(; certain occupa­
tions and employm~nts deno~~nated in the 
act. ?he pur pose of the collection of the 
sa_~ into a special fund is t o c o~pensnte 
for a definite length of time , depending on 
the characte r of the injury, employes who 
r eceived injurif" S whilo ell6aced in such 
employment for e~loyers who have paid 
the ~omiums nssossed nzn-nst them into such 
f und . 

"The ,forkmen' a Cunponsntion Fund is a special 
fund , and is not a state tund. Ronco the 
Le,gislature had tho authority to dosicno.te 
such public officials as to it seemed proper , 
and impose upon t hem the duty of disbursing 
such tund in accordance uith the provis~ons 
of tho law, and had at .thori ty t o pre scribe 
the nann r of the disbursement , as by vouchers , 
warr ant , etc . The fund not being a publ ic 
one , the state autiitor would have no authority 
to draw warrants thereon, unless specifically 
authorizod so to do by tbe law und~ the pro­
visions of which the fund is u ccumulated; the 
manner of disbursing the fund is specifically 
provided for in paraGraph 1 of section 13 of 
the act , which is above sot forth . ~ Legis­
lature had authority to provide for the d.is ­
burso'Y~nt of tho fl.Uld in that mannor , ond the 
s~o is noithor illegal nar unconstitutional . 
~ -~ ~· ." 

The facts and principles ~ocuaaed nnd doterrninod in 
the above cited caaos , the t orms of the Second Injury Pund 
statute , Section 3707 itself , and the provisiona of tho Consti­
tution, as applied to the provisions of the 3econd Injt~ Fund, 
require us t" say t hat tho Socond Injury Pund of the •. orkmen' s 
Compensation Act ia not State moneyJ that the Stato Troasuror 
as Custodian o£ tho Second Injury Fund may participate with 
other partios to a l awful claim aeainst such fWld , pending before 
the :.orkmen' s Comp)nsation Com..-nission, and recommend to and 
advi se the Com:doaion, in the interest of said fund , to make 
an order f or the approval of a co.:1promise and settlement d any 
such claimJ that no appropriation of any sum paid out on to be 
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paid out for cocponsation under the Act , generally , or under 
the provisions of tho Second Inj ury Fund statute , Section 
3707, or upon tho co~~tation of any such compensation by the 
Co"lS!Jliss1on under tho provisions of 3ec.t1on 3736 (",~' the Act , 
or upon any refund necessary under said s~ction 3707 of sa1d 
Act , upon the order or the Co~pensation Co~ssion by tho State 
Trcasm•er as · Custoa.ian or ·so.id fund i s necosso.ry , nor is it re­
quired that the Co~ptroller of the Depar tment of ~avenue or 
any other State official ap~rove or certify for payment any 
ouch ru:tounts or c l nirc , or participate in the pajm mt of sums 
out of said fund ac a. coadlti on precedent to tho payment there­
of or cmy part thereof by the !aid custodian, in any \vay whats()• 
ever . 

C OI,CLUSI ON . 

It is , therefore , tho opinion of this de partment , con­
s ider ing t he ab' ve cited and quoted authorities , 

1 ) That the State .T .... asurl'r of f,..iasouri as Custodian 
of the Second In jury F'und, as a party to o. c l aim pending before 
tho .torkmen• o Compensation Com:U.ssion, is authorized by the t er• ms 
or Chapter 29, R. S . Mo . 1939 1 t o partici pate i n and effect nn 
agreement with the other parties to such c l a1m for a eo,npromise 
and settle~ent of saeh claim, subject to the approval of the 
,lorknton • s Compenstit~on Com:niasion. 

2 ) Tb.o.t because the fund i o not public money but is a 
private fund, no Appropriation ftct 1s necessary or permissibl e 
to appropriate ony sum paid out , or t o be pa1d out of tho Second 
Injury .~.'und by tho State Tre asure r o.s Custodian of tho fWld f or 
compensation un or tho rorkmon •s Co~pensation Aet , or for any 
other lawl'ul purpose under tho .... ct , pw•euant to tho ordor and 
r e quisition of the "orkmen• a Compensation Comr:t..SSJ.On therefor, 
nor ~a 1t noeeasary or perrni3n1~lo thn~ tho · c omptruller of tho 
uopo.rtnent of • avenue , tho State Al...d.A.tor , the nov rnor, or any 
other ~tate ofriciul ap~rove , s e t aeide , rel e a3e , or certify 
for paycont any such sum or a~s, or that any such officer par­
ticipate i n any stops looki ng toward tho payment thereof , as a 
con~tion prec edent to the pa~nt thereof or any part thereof 
out of sn..ld Second Inju..7 Fund by said custodian, in any manner 
whD.tsoovor. 
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