;18 ) urchase of election supplies made by County Clerk.
TY COURT) Section 10932, R.S.A., relating to advertising for
bids inapplicable to third and fourth class counties.

August 17th, 1949

;?
/?’//7 FILED

Honorable W. D. Mayse

Prosecuting Attorney ::gf’:;r
Harrison County

Bethany, Missouri

Dear Sir:

Your letter at hand requesting an opinion of this office
which in part reads:

"(1) In a county such as ours, with less
than 50,000 populetion, may the County
Clerk purchase election supplies if the
cost thereof is over $500.00, without
advertising: for the lowest and best bid
as would seem required from Sec. 10932,
Revised Statutes of Missouri, 1939, which
section is a part of the County Budget
Law,

"(2) If the expense of the election
supplies for any one election is less than
$500.00, may the County Clerk purchase
them without the approval of the County
Court of such contract of purchase.

"As I understand Section 11593, Revised
Statutes of Missouri, 1939, election sup-
plies are a public expense and as such it
would seem to me that thelr cost and pur=
chase should be governed by our County
Budg.t L"..

As you have pointed out in your first question, Section 10932,
Re S. Missouri, 1939, repealed and reenacted by Laws of Missouri,
1945, page 603, 1s a part of Chapter 73, Article 2, styled the
County Budget Law, and containing Sections 10910-~10935, inclusive.
Section 10910, R.S.A., Laws of Missouri, 1945, page 610, in part
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provides:

" % # # All counties of the third and
fourth classes shall be governed by
Sections 10910 to 10917, inclusive,
of this article. # # ="

Harrison County is a county of the third class. Consequently,
Sectlon 10932, supra, relating to advertising for blds on contracts
or purchases involving an expenditure of $500.00 or more is not
applicable to this class of county, This section would only apply
to larger classes of counties.

The cost of elections, which would nocolnarlli include election
supplies required to conduct elections, such as ballots, cards of
instruction and other supplles, must be budgeted as required by our
County Budget Law. Thus, Section 10911, R. S. Missouri, 1939, pro=
viding for the classification of proposed expenditures in part
reads:

"The court shall classify proposed expend-
itures in the following order:

#* &% #

"Class 2., HNext the county court shall set
aside a sum sufficient to pay the cost of
elections and the cost of holding circult
court in the county where such expense is
made chargeable Ly law against the county
except where such expense is provided for
in some other classiflication by this law.
This shall constitute the second obligation
of the county and all proper claims coming
under this class shall have priority of
payment over all except class 1."

Section 1091k, R. S. Missourl, 1939, which requires the county
court to show estimated expenditures for the year by the various
classes in part provides:

"The court shall show the estimated expendi-
tures for the year by classes as follows:

* % B

"Class 2. Expense of conducting circult court
and elections, not to include the salary of any



Hon, W. D. H‘,’.. "'3-

officer or employee on a yearly salary
nor deputy or assistant of any kind
whatever taough on irregular time, such
shall be estimated for under class four.
Class 2 shall include pay of jurors,
witnesses if properly paild by the county,
and other incidental court costs, pay of
Jjudges and clerks of elections and all
other expense of elections chargeable
against the county. This estimate shall
not be less than last preceding even year
in even years and last preceding odd
year in odd numbered years."

Section 10912, R. S. Missouri, 1939, makes it the express duty
of every county officer, including the county clerk, to furnish on
or before January 15th of each year an ltemized statement of the
supplies he will require for his office. This section provides:

"It is hereby made the express duty of
every officer claiming any payment for
salary or supplles to furnish to the clerk
of the county court, on or before the fif-
teenth day of January of each year an
itemized statement of the estimated amount
required for the payment of all salaries

or any other expense for personal service

of whatever kind during the current year
and the section or sections of law under
which he c¢laims his office 1s entitled to
the amount reqguested, also he shall submit
an ltemlized statement of the suppllies he
will require for his oiffice, separating
those which are payable under class l and
class 6, Officers who are paid in whole

or in part other than out of the ordinary
revenue, whether pald by fees or otherwise,
shall submit an estimate for supplies in

the same manner as officers who are paid

a salary out of ordinary revenue. No
officer shall receive any salary or allowance
for supplies until all the Iinformation ree
quired by this section shall have been fure
nished, The clerk of the county court shall
prepare and file an estimate for his office;
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also for the expense of the judges of the
county court. If for any year there should
not be sufficient funds for the county
court to pay all the approved estimates
under class L, after having provided for
the prior classes, the county court shall
apportion and, appropriate to each office
the avalleble funds on hand and anticipated,
in the proportion that the approved esti-
mate of each office bears to the total
epproved estimate for class l.."

Further, in this regard, Section 10915, R. S. Missouri, 1939,
provides:

"Not later than the 1l5th day of January

of each yesar, every officer who expects

to claim pay for services or to receive
supplies to be paid for from county funds
ghall submit to the county clerk the in-
formation hereinafter specified. (If
state funds are received or expected to

be received for all or any part of the
expense such shall be considered as county
funds for the purpose of this request.)
The estimate of each such officer shall
cover the entire year beginning January
first and ending December thirty-first,
both dates ineclusive. No pay shall be
received by any cofficer who fails to file
this estimate., If any officer's term end
other than the thirty-first day of Decem=~
ber he shall so state but shall make an
estimate for the entire year, as nearly

as possible, and if the county court shall
be convinced that any officer whose term
s0 expires has willfully failed or neglec~
ted to make proper request the court shall
meke proper estimate and shall charge the
shortage to the term of the officer ofe
fending. The clerk of the county ecourt
shall prepare the estimate for the expense
of the judges of the county court and
shall file it together with the estimate
for his own office with the consolidated
budget estimate herein provided for."
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Section 11593, R. S. Mlssouri, 1939, provides that in elections
for public officers other than city officers, all ballots and cards
of instruction shall be printed at the expense of the county, and
reads as follows:

"All ballots cast in elections for public
officers within this state shall be printed
and distributed at public expense, as here-
inafter provided. The printing of the
ballots and of the cards of instruction
for the electors in each county, and the
delivery of the same to the electlion offi-
cers; as provided in seetlon 11598, shall
be a county charge, except where the offl-
cors to be voted for are exclusively city
officers, in which case such printing and
delivery shall be a city charge, the pay-
ment of which shall be provided for in

the same manner as the payment of other
county or city expenses."

Section 11594, R. S. Missouri, 1939, imposes the duty on the
county clerk to provide ballots for every election of publiec officers
in which electors of the county participate and in part reads:

"Except as in this article otherwise provided,
it shall be the duty of the clerk of the
county court of each county to provide printed
ballots for every election for public officers
in which the electors or any of the electors
within his county participate,= #» #"

Sectlon 11596, R. S. Missouri, 1939, providing for the prepara-
tion and distribution of ballots to be used in voting on a proposition
or guestion to be submitted to the people in part reads:

"Whenever the secretary of state has duly
certified to the clerk of each county any
propecsition or question to be submicted to
a vote of the people, the clerk of the
county court shall prepare and distribute
ballots printed in such form as to call

. for a vote thereon by scratching either
the word 'yes' or the word 'no,' # » a"

In the above sectlon we observe that again the duty 1s imposed
on the county clerk to prepare and distribute the ballots.
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Section 11597, R. 8. Missouri, 1939, providing for the number
of ballots to be distributed within the various election districts
in part reads:

"The clerk of the county court of each
county or the board of electlon commis-
sioners where there is such board shall
provide for each election district in
his county fifty-five ballots for each
fifty and fraction of fifty electors
registered at the time of such election.
If there is no registration of voters

in the district or precinct, such clerk
or such board shall provide ballots to the
namber of one hundred for every fifty
or fraction of fifty electors who voted
at the last general election in the dise
triet or precinct; # = a"

Again the statute imposes a duty on the county clerk to
provide ballots.

While the cost of election supplies which would primarily
te the ballots used in elections must be budgeted as required by
our county budget law, the duty of preparing, furnishing and dis=-
tributing the ballots is by statute imposed on the county clerk,
It 1s one of the important dutles connected with that office
that must be perforued by the holder thereof.

Certainly the duty imposed on the county clerk to provide
and furnish ballots for elections carries with it or at least by
implication invests him with the power to first acquire said
ballots, and such acquisition could be made by purchase,

A somewhat analfzous situation in which an officer has the
right to buy supplies without obtaining asuthorization from the
county court is that of the sheriff purchasing supplies necessary
for the upkeeping of the county jail.

In the case of Kansas City Sanitary Company v. Laclede County,
269 S.W. 395 (Sup.), the county sought to aveid payment for
supplies furnished to the county at the request of the sheriff
for the county jail. In holding the county liable, the court at
l.ce 398 said:

" # 2 » Section 9507 requires that the agent
purchasing supplies for the county be lawe
fully euthorized, and this requirement is not
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done away with, even though the claim may

not be defeated, because the prescribed legal
steps have not been followed. No questlion

of that sort can be succesafully ralsed as to
any part of the 00ds ordersad for and used

at the county jall, Under sectlon 1259 the
jall 1s requilred to be kept in good and suffie
clent condltion and under section 12551 the
gherlff of the county has the custody, keeping,
and charge of the jall, He therefore has

full authorlty to pu chass all supplles nec~
essary to keep such jall in good and suffie
clent condition, which lancludes sanltary cone
ditlon, and needed no authorizatlion by the
county court to render the county liable for
purchases for such jall for such purpose.
Harkreader v, Vernon County, 216 Mo. 096,

116 8. W, 523."

In the above case, the duty imposed upon the sheriff in keepe
ing the jalil 1n good and sufficient condition carried with it full
authorlty to purchase all necessary supplies to perform this duty
without first obtaining authorlzaetlion Ifrom the county court.

Again in the case of State ex rel. Bybee v, Hackman, 207 8. W.
6, 276 Mo. 110, a mandamus proceeding was instituted against a
etate audlitor to compel hlau to audlt for payment an account of the
relator for services rendered by him as a stenographer in taking
shorthand and transcriblng evidence heard by the State Board of
Equalization. In lssuilng the writ, the court at Mo. l.c. 116
sald:

"that question simply stated is this:
Has the State Board of Equalization
authority under the law to employ a
stenographer at the expense of the
State? If such Doard of Egquallzatlon
(herelnafter for brevity, called
slmply the board) has any such
authority, this authority must be
bottomed on some statute. * # # But
it is also well settled, il not
fundamental law, that whenever a

duty or power 1s conferred by statute
upon & public officer, all necessary
authority to make such powers fully
efficaclous, or to render the perfomance
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of such dutles, effectual, 1s conferred
by implication (Hannibal, ete., Rallroad
v. Marion Co., 36 Mo. 303; walker v. Linn
Coey 72 Moo 6503 Sheldley v. Lynch, 95
Mo. 487.) 8o much being true it is urged
that since the statute which defines the
duties of the board provides that it may
'take all evidence 1t may deem necessary,’!
it follows by nscessary implication that
a stenographer may be employed to take
and transcribe the evidence whilch the
board deems necessary to be taken. We
think this contention must be sustained.
* # 1"

In the later case of State v. Wymore, 132 8. W. (2d4) 979,
345 Mo. 169, the rule regarding the powers possessed by a public
officer in performing the dutles of his office was stated as
follows at S. W. l.c. 987=988:

"1The dutles of & public orfice include
those lying falrly within 1ts scope, those
essential to the accomplishment of the main
purpose for which the office was created,
and thoe e which, although incidental and
collateral, serve to promote the accomplishe
ment of the principal purposes.' 46 C.J.
Sec, 301’ Pe 1035.

"1The rule respecting such powers 1s,

that in addition to the powers expressly
given by statute to an officer or a board
of officers, he or 1t has, by implication,
such additional powers, &s are necessary
for the due and efficlent exercise of the
powers expressly granted, or as may be
fairly implied from the statute granting
the express powers.' Throop's Public 01~
ficers, Sec. 542, p. 515."

In view of the foregoing authorities, we are constrained to
the view that the statutes hereinbefore clted, which imposes on
the county clerk the duty to prepare, provide and furnish the
principal election supplies, 1,e., the ballots, by implication
invests him with the power to contract for the purchase of them
without first obtalning the approval or authorization from the
county court,
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CONCLUSION,

Therefore, in answer to the questions submitted, it is our
opinion that Sectlion 10932, lMo. Re 8. A., relating to the ad=-
vertising for bids on contracts or purchases involving an exe
penditure of $500200 or more, is not applicable to counties of
the third and fourth classes.

It is further our opinlon that the county clerk is authorized

to contract for the purchase of election supplies without first
obtaining the approval or authorization from the county court,

Respectfully submitted,

RICHARD F, THOMPSON
APPROVED: Assistant Attorney General

J. B. TAYLOR
Attorney General
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