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COUNTY HIGHWAY ENGINEER: (1) County highway engineer in third 
class county authorized to appoint 

assistants only upon determination of inability to properly 
perfcrm all the duties of office . (2) Salary ~f county highway 
eng ineer in counties of the third class and necessary assistants 
to be paid out of Class 4 Funds . 

F.ebruary 21, 1949 

Bonora) le Howard B. Lang , Jr . 
iroaeouting Attorney 
Boone <:ounty 
ColumbiA , •iosouri 

\ 

Des.!' Sira 

Reference is made to your request for an official opinion 
of this office re~dlng as follows: 

"The Highway Engineer o!' this county has 
two persons who have been assl3tlng him 
.in tho carryine on of his work . In his 
budret requests ln the past he has always 
put these men•a pay as payablo out of 
Class 3. He . 1s now desirous of desibnating 
these perso~s as assistants to him and 
paying them out of Class 4. 
"Wou ld you kindly render an op~i~n~i~o~n~~~~----­
as to whether or not he can appoint the 
assiotants, ·and, secondly, if . he does ' 
appoint them, can they be paid out of 
Class 4 or must they be paid out of Claaa 
3?" 

• '11th rospoct to the first question you ask, your attention 
is dir ected to an act found Laws of ~1ssouri, 1945, pa~e 1493, 
appearing as Section ~660, Mo . R. S.A • . This atatute and all 
otners ret'orrcd to herein are applicable to · counties of the 
third class to wa ich Boone County belongs in accordance with 
the classification o!'. counties adopted by the Gon~ral Assembly 
and found Lawa of Missouri , 1945, page 1501. 

Sootion 8660, IJo . n . s .A., referred to supra, reads in 
part as follows: 

" * :r -tc- I n tho event that the county high­
way en~inoer cannot properly perform all 
the duties of his office, he shall, with 
the· approval of tho court, appoint one or 
more assistants, who shall receive auoh 
oompensa tion as may be fixed by the court . " 

• 
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From the quoted port ion of ·the statuto, 1t is apparent 
that no authority exists in the county highway eng ineer to 
appoint any assistants unless such officer is unable to 
properly perform all of tho duties of h is office . This 
question is necessarily ons of fact and not for determination 
by this department . Ne , therofore, cnn only answer your 
question by reference to the statute quoted and by sayirig 
that the autho~ity ol' the county highway engineer with . 
respect to the appointment o l assistants must be determined 
in accordance therewith. 

With respect to ~~e second question. you have asked, we 
direct your attention to Section 10911, R. s . Mo . 1939, found 
a s a part of tho County Budget Laws and creating the various 
classification of expenditur es . We find therein the following: . . 

"Class 3. The count; court shall next set 
aside and apportion tho amount required, 
if any, f or the upkeep , r epair or construc­
tion of bridges ·and road s on other than 
state h i ghways (and not in any special road 
district ) . The funds set aside and appor­
tioned in ti1is class shall be made from 
the anticipated r~vonue to be derived from 
t~e l evies made under Sections 8526 and 
8527 R. S. Mo . 1939 . * * * * 
"Class 4. The county court sha l l next set 
aside the amount required to pay the salaries 
of a l l county officers where t.he same is . 
by l aw made payable out of the ordinary 
revenue of the county , together with the 
estlmated runount necoasury fo r t r c conduct 
of the offices of such officers , including 
stamps, stationery, blanks and other office 
suppl ies a~ are autnor1zed by law. -.<- -;~- ':· " 

You will note that the funds set aside in apportion to 
Class 3 are to be t huse derived from revenuo arising from the 
levios made under what arc udcsi gna ted a s Sections 8526 and 
8527, R. s . Mo . 1939 . " Section 8526, R. s . ~o . 1939, has been 
repe~led by an act found Laws of Missouri, 1945, pazc 1478 . 

Section 8S27, R. s . Mo . 193) , has boen reenacted and 
appears Laws of Kisso~ri, 194S , paJe 1478, and as ~ection 
8527, Mo . R.S.A. This statute, after providing for the 
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levying of an additional tax for a fund to be ~nown as the 
"special road and bridge fund ," contains the following per ­
tinent directions with rospect to the usage to be made of the 
money contained therein: 

•• ~~. * ~- to be used for road and bridge 
purposes and for no other purpose what ­
ever; * * ito 11 

While it might be argued that the payment of administra­
tive expenses such as the salary of the assistants to the 
county highwo.y engineer are fo r "road and brldge purposes" 
within the meaning of that phrase ns . used in /Section 8527, 
llo . R. S .A., yet we believe that the general rule , Vlith respect 
to the payment of salaries of co~~ty officers , is the one 
which should be followed . This general r ule bas been expressed 
by the Supreme Court of ~isaouri , en bane, 1n State ex rel . 
Hall vs . McDlroy et al ., 274 d . Vi . 7~3, wherein the court said: 

" -h· * ;:- 'l~e law, after creating the office 
an<l prescribing the duties, !'ixes a salary 
of $125 per month for the performance of 
those duties. The law doo_s not say from 
what fund this salary aha 11 be paid. We 
realize that in the creation of an off ice , 
the l awu1akers might designate a fund out 
of which the salary shall be paid, and 
this fund may be other than the salary 
fund of the county. But such was not done 
in this ·case . In such situation it will 
be presumed t h a t the LeLial ature in~ended 
the salary to be paid as other official 
salaries are paid, i . e . , out of the salary 
fund of the county. ~e think this to be 
clear and without doubt . * * -r.· -;:- " 

In view of the rule so declared, particularly when 
considered in connection with-the provisions of Section 
10911, R. s. ~o . 1939, creating under Class 4 a fund for 
the payment oi' salaries of county officers, we believe that 
the salary of assistants to tho county highway eneineer 
shoul d properly be paid from moneys apportioned to such 
class o 
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CONCLUSIOI~ 

In the premises , we are of the opinion that a county 
hiJhway engineer in a county of t he t h ird class is without 
authority to appoint assistants except when such officer is 
unable to properly perform all of the duties of his office. 

We are further of t he opinion that assis ~ants to a 
county highway eng ineer in a county of the t h ird class should 
be paid by warrants drawn upon Class 4. 

APPROVED a 

J . E . TAYLOR 
Attorney General 

WFB tVW 

Respectfully submitted, 

~ILL F . BER\Y, J R. 
Assistant Attorney General 


