HEALTH: outy sState Commissioner of Health appcinted by the county
. art in a county of the third class shall be appointed for
a term of one year and sald term of office shall commence
on the date of the appointment first made by the county court.
A county of the third class can have only one deputy state
commissioner of health at any given time.
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IHr. Robert G. Kirkland
Prosecuting Attorney 4
Clay County

Liberty, lMissouri

Dear Sir:
I

We have recelved the following request for an official opinion
from you, which reads as follows:

"In a county of the third class, must a
Deputy State Commissioner of Health
appointed by the County Court, under Sec.
?7 o a8 amended in 19,5, be appointed
for the first time) for a full ycar from
the date of the appointment or for a full
calendar year or for any less period of
time? Under this section in a county of
the third class, can there be only one
Deputy State Commissioner of Health at any
given time?"

Sectlion 9745 as enacted by Laws of Missouri, 1945, at page
976, omits the time that the appointment of the deputy state
comnissloner of hcalth shall be made by the county court as was
the case in sald Section 9745 before 1ts repeal and reenactment by
the Legislature in 1945. Section 975 reads as Tollows:

"The county courts of the several countles of

this state may appoint a duly licensed qualified
physicilan as a deputy state commissioner of health
for a term of one year, and In the event a vacancy
is created in the office of deputy state commissioner
of health, such court ma,; appoint a duly licensed
qualified physician for the umexpired term. If
the county court of any county decides to appoint
a deputy state commissioner of health as empowered
in this law, it shall agree with sald commissioner
as to the compensation and expenses to be paid for
such service, which amount shall be paid out of
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the county treasury of the county. Nothing
contained herein shall be construed to require
the county court of any county to appoint

a deputx state commissioner of hecalth in any
countye.

It will be observed that the statute prescribes only the
length of the term of the oflice it creates; it no longer contains
any provisions as to when the term shall comence or when 1t shall
ends The Supreme Court in the case of State ex rel. Rosenthal v.
Smiley, 304 Mo. 549, lece 558, has held: (263 S.W. 825)

% & #Under the rule of constructlion applicable

to such a statute which has long obtained in this
State 1t must be held that 1t was the legislative
intent that the tterm'! of the office should

conslat of consecutlive perliods of two years, follow-
ing each other in regular order, the one co mencing
where the other ends, and that the initlal term
should commence on the date of the appointment first
made by the county court. Vhem the appointing
power named the first incumbent it therecby as
effectually fixed the dates of the beginning and
termination of the initial term of the office,

and of the subsequent terms as though they had

been expressly preseribed by the Legislature.

(state ex infe ve. Williams, 222 }o. 268; State

ex rels ve Stonestreet, 99 Mo. 361.)

"When the duration of the term 1s fixed, and also

* ¢ beglnning or ending, or both, a vacancy, if it
occurs, i8 in the term of office as distinct from
be in the office itself, and an appointment

to r1ll such vacancy cuii only be for the unexpired
portion. This rule, which makes for uniformity and
is in consonance with the general intent of our
Constitution and legislative enactments has had

the repeated sanction of this court.s « «"

The Supreme Court held in State ex infe. ve Willlams, 222 No.
268, in a case involving & controversy as to the beglnning or ending
of the torm of oflice of a factory inspector that was to be
appointed by the Governor of Nissouri for a term of four years:

"When the General Assembly created the office
of factory inspector, prescribing the length
of the term, but failing to designate the
commencement or ending of such term, and
investing the Governor with the power of
appointment to £ill such office, that the
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Governor had the right to fix the comnmence~
ment and ending of guch lLerm there certalnly
can be no dispute.”

% % % % oW B

"1The statute is silent on the point as to the
beginning of the irst appointeelts term, and
the reason for this is most obvious, since,

the power of appolintment being lodged in the
Executive, it belonged to him in fact, if

not In law, to determine the time of the in-
ception of the actual officilal term of such
appeintee; the duration of that term was
already fixed by lawe But if the Legilslature
beling possessed of the power, had fixed the
date of the commencewent of the first
appointeets officilal term, 1t would not be
questioned that such inlitial point, being

once made sure and steadfast, would recur

at every corrcsponding perlod of two yoars.
This must be true, or else the premises

from which thls conclusion 1s drewn sustained
as 1t is by suthority, that a "term of office
wniformly desipgnates a fixed and definite
period of time," must be false. As the Logis-
lature did not (ix the date when the officlal
term of the first appointee under the new law
was to begin, this date waus necessarily left to
be fixed by the appointing power; but, when
fixed, the determination thus reached must have
been as effectual in all its incldents and conse=
quences as 1f previously made by the Lezlslature.
Thig also must be true, or else it must be true
that the Executive was incapable of flxing suech
initial point, and that, therefore, it never was
fixed, which is an impossible as well as an
absurd, suppositione

"1Thie reasoning leads to this result: That the
date of the appointment first made by the Governor
Tor the oflice in question, initiated the official
term of the first appointee, and that all subsequent
appointments necessarily had reference to such
initial period, and, so far as lawful, conlormed
theretoes Attorney General ex rels v. Love, 39
NeJeLe 476, 1s decisive of thls point. the
general rule 1s elsewhere recognlzed that when no

.3-
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time is mentioned in the law, from which the
term shall commence, it must begin to run
from the date cf the electiones # # «v

Section 655, R. &. Mo. 1939, provides in part.as follows:

"The construction of all statutes of this
state shall be by the following additional
rules, unless such construction be plainly
repugnant to the intent of the legislature,
or of the context of the same statutes # #
# #third, the word 'montht' shall mecan

& calendar month, and the word tyear'! shall
mean & calendar year, unless otherwise
expressed, and the word ‘'yeart' be equivalent
to the words 'yocar of our Lordj? # # #

I{ we followed this statute strictly we would construe the
tumof ome year in sald Section 9745 to mean calendar goar in
order to conform with the rule stated in saild Scetion 0655, supra.
But thls rule 1s made subject to the gualification that such a
construction is not to be glvem where 1t would be plainly repugnant
to the intent of the Leglslature or to the context of the statute
in which the word is used. (Clty of 3t. Charles ve Union Electric
Company of Mlssouri, 185 S.%.(24) 295, le.ce 310.)

3ince the county court must agree with the deputy commissioner
of health as to the compensation and expenses to be pald for said
gervices, according to the provisions of said Seetion 9745, supra,
then it neccasarily follows that the amount of the compensation
that said deputy cormisslioner of health 1s to receivemust be
in the budget of the county for the year im which the deputy
comnlssioner of health 1s to serves The Supreme Court has held
"that any payment ordered by the county court of a county of less
than 50,000 inhebitants, where there was no balance budgeted
with which to make payment, would be void under the provislions
of Section 10917 applicable to such county.® # #" (See lMo. Kan.
Chemical Co. v. Christian County, 352 Moe. 1087, le.c« 1090)

- If a vacaney occurs in the office of deputy state commlissloner
of health for your county during the year, Scetlon 9745, supra,
provides that the court mey appoint a duly licensed qualified
physiclan for the unexpired terms We could construe this to mean
for the remalncer oi Eﬁﬁ“?%hr Eﬁﬁt had not explred. Ve trust that
tihils anawers the lirst question in your requeste.

The second question in your request is whether or not a county
of the third class may have more than one deputy state commissioner

of health at any given time. 3aild Section 9745, supra, uses the
words "a deputy state cormissioner of health," and also uses the

.
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words "the off'ice of deputy state cormissioner of health." Section
97b6, Re S. Mo. 1939, as amended by Laws of Missouri, 19L5, page
970, provides:

"In all counties of class one the county
court of such county may appoint such
deputies or assistants to or for the

deputy state commissioner of health of

such county, and when appointed, shall

fix a reasonable compensation, including
expenses of such deputies and assistant,
all to be pald out of the county treasury."

This section applies to class one counties while Section 9745,
supra, applles to the county courts of the several countlies of this
states We belleve that this indicates an intent on the part of the
Leglslature to restrict the appointment in all counties, except
countlies of class one, to one deputy state conmissioner of healthe.
We realize that Section 652, R. S. Mo. 1939, provides as follows:

"When any subject-matter, party or person is
described or referred to by words importing
the singular number or the masculine gender,
several matters and persons, and females

as well as males, and bodles corporate as
well as individuals, shall be deemed to be
included.”

This section is subject to Section 653, R. 8. Mo. 1939, which
provides:

"The rules preseribed in the last two sections
shall apply in all cases, unleas 1t be other=-
wise specially provided, or unless there be
something in the subject orcontext repugnant
to such construction.”

We bellieve that it would be ragugnnnt to the intent of the
Legislature to construe the word "a" to include more than one
because there would be an overlapping of duties and responsibilities
between two or more deputy state commiasioners of health in the
same county and a great deal of confusion if they promulgated
different rules and regulations in regard to health matters.

Vie realize that the Supreme Court said, In re: Dean's
Eatnte. 350 Mo 1].9'.[.. lece 501].. 1 SeVe (Zd) 5293

"y » *Furthnrmorosssac. 652, Re Se 1939,

Moe ReBede, 8€C, 2, provides that wherever
any aubjoca matter 1s referred to by words

-5-
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importing the singular number, several
matters shall be deemed to be included.
In other words, in statutes the singular
may be taken as including the plural."

But we believe that words importing the singular number may
not be extended and be appllied to several persons or things except
when it is necessary to carry out the evident intent of the
statute and this was so held in the cage of Flrst Hatignal Bank
Ve State of Moe Ll S.C. 213, 263 U.8, 6440, 68 Le.Ede 486.

The Supreme Court ol Missouri has held:

"tThe primary rule of construction of
statutes 1s to ascertain the lawmakers!
intent from the words used if possible;

and -to put upon the language of' the’
Leglslature, honestly and faithfully,

its plain and rational meaning and to promote
its object, # # #"(Haymes v. Unemployment
Compensation Cormaission, 353 Mo. 540, l.c.
Siby 183 8.W.(2d) 77.)

We are convinced that the Leglslature created the office of
deputy state commissioner of health and that it 1s a public office
with governmental functions, powers and duties. When the county
court exerclsed its power of appointment the office came into
oxistence as a fixed and established county office. There could
only be one office of deputy state comulssioner of health in the
county. <tate v. Smiley, supra. State ex inf. Crain v. Moore,
389 Mo. /92, lec. 5003 State ex inf. Wallach v, Loesch, 350 Mo.
999, lece 997.

III.
CONCLUSION

It 15 the opinion of this department that a deputy state
commissioner of health appointed by the county court in a county
of the third class shall be appointed for a term of one year
and sald term of office shall commence on the date of the
appointment first made by the county court and in the event of a
vacancy in the office then the court may appoint for the unexpired
torm, that is, the remainder of the year. The term of the
office 1s not upon the calendar basls but for a period of 365 days
from the date of the appointment. A county of the third class can

wbw .
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hi;g only one deputy state commissioner of health at any given
time..

Respectfully submitted,

ST J¢ MILLETT
Assistant Attorney General
APPROVED:
n. E. TE!E&!

Attorney (eneral
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