
MOTOl. .rtJEL USE TAX: Counties are not liable ~or payment o.<: 
TAXES : the Motor Fuel Use Tax fer fue l consumed 

by motor vehicl es used in repairing and 
maintaining county roads . 

·r . Duncan R. Jonnin- a 
Prosecutinr ~ ttorney 
Uont s omory County 
~ontgomery City, I issouri 

Dear Mr . Jennings: 

October 24, 1949 

F I L ~ D 

\le havo your recent let ter requesting an opinion rebardlng 
t h e l iability of a count1. ?f t ho third class under the .otor 
F'uol Use Tax , Sections 8442 . 1 to 8442. 15, incl usive , J..o . R. S. A. , 
an ~~ended by Laws of 1943 , pa&e 657 . The pertinent part of 
your opinion request is as follows : 

nRequost your ruling as to whether or not 
a County of t he 1hird Claas su ch aa the 
County of Uontgo~ery is required to pay 
tho ' !totor It\lo l Use Tax' under :Jcct l ons 
8442 . 1 to 8442 . 15 , i nclusive, ~.ro . R. S. · . , 
as amended Laws 1943, p . 657 . 

"The only fuel oil used by Lont gomory 
County is in two tractors and ono main­
tainer. This machinery is used only for 
repair and ::nainte .. 1anco of county road.s 
and .vhen moved frO'!l one site to anotl:ler 
t hey are transported on a trail er . " 

Your opinion requost presents the follotin _ question: I s 
a county required to pay t he otor Fuel Use Tax on fuel consQ~ed 
by motor vehicl es used solely for t ho repalr and maintenance of 
county roadal 

In order to ana er the question directl y presented by our 
opi nion request it beco~es necessary for ua to construe the 
statuto here involved, keeping in mind the intent of the Los is­
lature at t ne time it enacted t he said statute . 4 primarJ rule 
in the construction of statutes as sta ted by t he Supre~o Court 
of 1issouri in t ho case of ~~erican Bridge Co . v . Smith, 179 s •• 
(2d) 12, l . c . 15 , as follows: 
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" ' Tho primary rulo of construction or 
st tutes is to ascert in tho la~era• 
intent , tro~ tho words used if possible; 
and to put upon tho language of the Locis­
l ature , honestly and faithfully, its plain 
and rational meaning and to pro~ote ita 
object , :- ~ -r.·•" 

rollowing tho above- quoted rule, we refer to the a ct aa 
a whole and find that the Legisl ature expr essed ita intent and 
the purpose of the a ct in pl ain and unequivocal l anguage 1n 
Section 844,2 . 2, to. R. s . A. , t o be tor the "purpose of pro­
viding revenue to be used by this stat~ to defray in hol e or 
1n part , the coot or constructing, widenins, reconstructinz, 
maintaining , resurfacing, and repairing the public highwa1s , 
rondo , and streets of this st _to and the cost and oxpcnso in­
curred in tho ~~11ni3tration and enforcemDnt of ·th1s Act and 
.~.or no other purpose vhatsoover . " 

Section 8442. 3, supra , designates tho classes or per sons 
who shall pay tho said tax and the circumstances which ~ust 
exist before such persons become liabl e tor the paymont of said 
tax. .re quote thorerrom: 

"There is he eby l evied and imposed an 
exc ise tax ~ ~ on a ll users of fuel upon 
tne use of auCh fuel by any person within 
this state only when such fUel s are used 
in an internal co,bustion en&ine for t he 
generation of power to propel motor V~li­
cloa upon t he public highways or this state, 
.~ * ;$> " • 

Hence , before any "person or persons" become l iabl e for 
payment of t he said tax it cust be shown that said porson or 
persons are "users" o£ fuel and that such .fuel is "uoed" in an 
internal co~buat1on engine for tho purpose of power t o propel 
motor vehicles upon the public hichways of t~is state . Section 
8442. 1, as a~ended by Laws o.f 19~3 , page 657 , s tates the fol­
l owi ng definitions: 

" ' Person ' shall mean and include natural 
porsons * * ~ firms * * * counties . * ~ 
The use of the singular number shall in­
cludo tho p l ural number . 

" ' Uee ' a 4 11 mean and incl ude tho con­
sumption of tuel by uny person in a motor 
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vohicl for tho prop~sion thereof upon 
t ho public hiGh nyo o .. ~ thlo State . 

" ' Usor• shall mean any porson \Jho uses 
or consumes fuel· w.i thin t..."'lis st to in an 
internal combU3t1on enulno for the gon­
ora~ion of ~ower t o propel motor veh ieloa 
upo..l tho ?U lie high a.;s of this state . " 

The meanln~ of t haso parts when const~~ed ao a whol e is 
t hat all of those designated by th6 statutes, includin counties 
of all classes, us fuel to propel motor vehicles over tho 
public highways of this sta te sh~ll p y the otor Fuel Use Tax . 

Section 39 (10) of t rticlo III of tho Constitution of 
Missouri provldeat 

"The general asse~bly shall not huve power: 

"(10 ) To impoae a use or salos tax upon the 
use , purchase or acqulsition of property 
paid for out of tho 1'unds of any co'Wlty or 
other ·pol itical subdivision. " 

This provision of tho Constitution, however, does not pro• 
hibit the imposition of a Fuel Uao Tax upo~ political oubdivi­
aiona because such a tax is not upon the property of a county 
or the usc of ouCh propvrty, but rather upon tho privilebo of 
using the hiGhways . Thls oontontion is supported by an opinion 
_previously rondorod by thin off1c$ to • r . &eorgo Uotzgor , J tato 
lnspootor of Oils , dated June. 6 , 1945. 

Ravin__ thGn dotormlned t hat th o otor Fuol Use Ta.x o.a ap­
plied to countios is constitutional , e will proceed to the 
construction of tl1is statute and siailar ones of ot~er otatos . 
Saia otatute has not , ln such a way as to ans or your question, 
beo .. 1 construed by tho courts of thls atato , so an exnr:1ination 
o~ tho decisionn of ot~er st~tes wil l prove most helpful in 
answoring tho quoatlon. 

In Poopl v . Board of County Co~iasionors of 7el d County, 
90 Colo. 592, the statute i n quostion provided for an Lxciso 
Tax on o.ll fuel used in propol l i n .J motor vehicl es on public 
streets or hiehways . ~unt ata tuto ls in many roapocts sicilar 
to our own. It is sot out on pa~e 489 of the 192J Sossion Lawo 
of Colorado, and provides, in part , as follo sa 
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"An excise tax of tour cents por gallon 
is hereby imposed and shall bo collected 
on all motor ruel aold1 offered for sal e 
or used in this . state tor any purpose 
whatsoever; } * n 

"Every person who shall use in this state 
for propelling a motor vehicle on the 
public atroeta or hiehways , any motor tuel 
-.. • ,, .} " 

Tho word "person" is defined in said statute, and tho 
definition apooifically includes counties . The court , in con­
struing t ho above statute, s 1d, in part, as follows: 

" * t he questions tor doternnation 
here are: (l) ~~ ~ whether the county 
is liable to th stato for gasoline which 
it uses for propelling trucks and tractors 
ln construction and maintenance of hiGh-
ways <~~ * ~ 
tt \ e think the county is rit,ht in its con­
tention. .. * .~ that is, gasoline used by 
a county or ~unicipnlity in the conotruction, 
maintenance and ropair of its hichuaya to 
fit them f or uso as such, ~ ~ * or, to uso 
the language of our statute, ' is not being 
used Ln propellinG motor vehicles upon a 
highway.• All of tho gasoline so consumed 
was uaed directly or indirectly , and ex­
clusively for , and in aid of , construction, 
maintenance and repair of public highways , 
and the use is not a taxable one. " 

In Allen v. Jones , 47 3 . D. 603 , the court, in construing 
a South Dakota ~~ol Tax statute, stated, in part , as follows : 

"The meaning of this section is that a 
purchaser or gasoline who has pald tho 
two-cent tax t hereon is entitled to a re­
turn thereof o all gasoline used for 
' con:t!nercidl purposes, ' except suc·l aa ia 
used in motor vehiolea •operated or in-
tended to be op~ratcd in uhole or in part 
upon any or the public highways of the 
state.' The only question then to be 
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detorminod is whother a traction en0 ine 
used in tho construction, repair, or 
maintenance of n hirfiway is being 'oper­
ated ' upon a high ay within the meaning 
ot t h is statute~" 

• The court concluded: 

" .} ~ * ~ tractor boin.3 used in the con­
struction of a hirhtay ls not being •oper­
ated upon• a hi~hway 1n any proper sense 
whatuver ., " 

In Oswald v .. Johnson, 210 Cal . 321, tho court construed 
the California statute as follows: 

"Tho Gasoline Tax Act was intended to 'Pro­
vide for a liconso tax on motor vehicle 
fuel used on public hirhwaJS of the sta~o 
{# * * \;'hon, as here , the rollers and 
tractors are bolng usod in such construc­
tion, the public highway is not being 
•operated upon * in tho eonso intended by 
tho statute . " 

In Hallett Conat . Co . v • Spaeth, 4 ll . •• (2d) 337 (:"inn. ), 
t he followin languacc a ' poars: 

" • ~ ·~ it ould bo absurd to conclude 
t hat it {tho Louisluture) intended to 
ninglo out casolino usod in road- building 
nachinery as the only subject outside of 

·~otor vehicles upon which a tax should be 
imposed. Since th tax is ~posed on the 
t heory that it is coupensation to the 
state for the use of its hiGhways , t ho 
reason for exempting machinery used to 1m­
provo or construct highways fro~ a tax 
l evied on ve~clea which wear out the 
highways is apparent and logical. ~ ~ rr" 

Section 844,2 .1, supra , defines "public highways" aa follo1Ys: 

"'Public Highways• shall moan and include 
every way or place, of wha tever nature, 
generally open to tho use of the public 
as a ~atter of right for the purpose of 
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vehicul ar travel and notwithstanding that 
t he s~~e may be te~orarily closed ror the 
purpose of conntructlo~, reconstruction , 
maintonanoe or ~epair . " 

ThQ sole purpose of t h is broad and inclusive definition 
• ot a public hiGhway appoars to be to ~ake it quite clear that 

nono of the contemplated users of fuel should escape t he tax 
because some portion of the h i gh ay over ·which they pass ~1ght 
be undergoing repair at oome near by or even remote point . 
The Legislature undoubtedl y foresaw t~at if the l aw wero not 
explicit in this respect t hat many users of t ho hi ghway woul d 
claim t hat , since they ere unabl e to traverse the whol e dis­
tance of t ho hi~way because at so~o poi nt it wa s tenporaril y 
closed for repairs , said road had lost i ts character as a 
public highway . That the Legisl ature intended by this de.fini­
tion to tax those who repair and conotruct a h1~·~y, so as 
t o raise funds tor the repair and constr~ction or highways , 
would be an 1r~ational and strained interpretation and totally 
out or har~ony with the stated purpose of the taxing act and 
clearly in violation of the rul e stressed in ~erican Bri dge 
Co . v. Smdth, supra. 

To sum up , then, thG statute i mposin a tax on users ot 
fuel upon the use of such fuel for the purpose of propelling 
veh icles upon the public hiQhvaya was not intended to include 
fue l used 1n vehicles empl oyed 1n the r epair and maintenance 
of publi c highways , and the cases fro~ other states arc ex­
plicit upon t h is point . The broad definition Liven t o public 
hi(b ways do es not l ead to the conclusion that repai r and main­
tenance vehicl es were intended by the act, but on the contrary, 
and following tho trend of leadin~ cases on statutory construc­
tion, we nust deduce trom r eading the whole act, incl uding the 
s t a ted purpose theroor , that t ho Legislature meant that vehicles 
used in repair and maintenance were to b e excluded. 

CONCLUSION 

It is, t herefore, t·he opinion of this depart"nent t hat a 
county of the third clnsa is not roquired to pay t ho ·otor Fuel 
Use Tax for fuel used or consumed by an internnl co~bustion 
engine 1n ~e repair and maintenance of county roada . 

APPROVED: 

J . B. TAYLOR 
Attorney General 

Respect£ully submitted, 

H. J ~CKSOll D\NIEL 
Assistant 4ttornoy General 


