
ern :DIAL COSTS : State not liable for costs of D.ospi talization 
of person charged Hi th ~raded felony v1ho is 
injured breakin: from jail and attempting to 
escape fro~ county jail 

October 26 , 1949 

Honorable Percy .: • Gullic 
Prosecuting Attorney 
Oregon County 
Alton , Uissouri 

Dear Sir : 

V!e hereby reply to your request for an opinion of this 
office on the followin~ question and facts as statvd in your 
recent letter : 

"Re : Section 9223 , R. s. Mo . 1939 
I 

11 \/ill you p lease advise t he application of 
the above statute or any other pertaininG 
to the same subject , to the follov1ing 
facts? 

"One Henry Herbold was corunitted to our jail 
under charge of mixed fe lony, awaiting arraign­
ment and preliminary examination. ·. :"lile so 
confined he f orced his way out of the jail by 
·breaking the bars thereof , then roceeding to 
tie blankets to3ether in an effort to make a 
rope on whici1. to descend from the jail to the 
ground (Our jail being on the third floor) 
upon climbing out of the jail and startin,; to 
descend the iMprovi sed rope , the same broke 
with h im, lettine him fall to the Ground thereby 
breakin:; both lee;s ( cor.1pound fractures) above' the 
knees . The jailer iwnediately called an 
a~bulance for t~e .urpose of cettin~ him to 
some proper place for at~ention, and also 
i mmediate ly notified his son, and they to[jether 
took him to Springfield, Missouri to a hospital 
v:here he died so:-ne tir.1e later fror· t 11e injurie:9 . 
The day before this haJpening in conversntlon 
v1i th his son the question arose as to tho ·.:ental 
condition of the deceased , and the son informed 
us that he did not want to make bond for him, 
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but thoU0ht it boot to try to 0et him 1n one 
of tho ~ental hospitals of the St ate . 

" .. e foo l t hat tho of:icers had taken every 
r '- asono.blc precau tion at hu.nd to keep the 
deceased properly confined . 

" ~he question now is, who is liable f or tho 
expense incurred and if tho County or State 
s!1oul d be liable, then anould it be handled 
under t ho above section?" 

II . 

\''e believe thn c the follo inJ statutory provisions apply in 
thi s case . ~ oc't i on 9223, R. s . Ho . 1939, providos : 

"In case any prisoner confined in tho j ail 
be sick, and, in tho ju~~ent of the jailer , 
needs a physician or 11odicine1 said j ailor 
shall procure the necessary medicine or 
'"lodicul a ttent ion, the costs of which shal l 
be taxed and paid a.s other costs in cri U.nal 
caoca; or the county court . .,ay, in their 
discreti on, employ a physician by tho year , 
to attend said priaonors , and ~ko such 
r easonable charge for his service and ~~dicinc , 
uhon required, to be taxed and collected as 
af oresaid. " 

Section 9202, R. S. Ho . 1939, provide s : 

"Whenever any per son , committed to jail upon 
any criminal process, under any law of this 
state , shall declare, on oath, that he is 
unable to buy or procure necessary food , 
t he aheriff or jailer shall ryrovide such 
prisoner w~ith food, t or which he shall bo 
allowed a r easonable conpen sation , to be 
fixod by law; and if, fro~ the inclononcy 
of tho season , t ho sickness of the priooner , 
or other cause , tho sheriff shall bo of tho 
o~ini ~n that fuo l , additional clothes or 
boddinc, rnodic1no and medical a ttent i on arc 
nocoooary f or such prioo~or ~ he shall fUrniah 
tho same , ;:or which ho oho.ll be allo;ed a 
reasonable co~onoation. " 



.. 
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Secti on 9203, R. s . Mo . 1939 , provides : 

"Tho expenses o~ ic~rioonmont of uny criminal 
prisoner , such as accrue before conviction, 
shall bo paid in tho same manner as other 
costs of prosecution arc directed to bo 
paid; and thoso which accrue after conviction 
shall be paid as is directed by the law 
regulating criminal orocoedinJa . " 

Sect'on 4221, n. s • .tro . 1939, a.a amondod by Laws of l.lia3ouri 
1945, pa3o 8q4, Section 1 , provides in part : 

"In all capital cases in which tho dc.rondo.nt 
shall bo convicted, and in all cases in which 
the defendant shall be sentenced to imurison­
nont in the penit entiary, l.i..Ild 1n cascs.uhero such 
ncrson is convicted of a.n of fense -;>Ut."lioho.blo 
;ololy by i~rioo~nt in tho penitentiary 
and is sentenced to i mprisonment in tho county 
jail, ~orkhouso or reform school boc~uoo ouch 
person is under the ago of oig~toon yoars , the 
stuto shall pay tho costs , if tho defendant 
shall bo unublo to ~ay thon, except costs 
incurred on behalf oi' de!'ondant . ..~, ·=- ~ <t:·" 
(Underscorinz ours . ) 

Section 4223, R . S . r.ro . 1939, ) l•ovidcs : 

"In o.ll capital cases , and those in which 
i mprisonment in tho penitentiary is the 
solo punishment for tho· offense , if the 
defendant is acquitted, tho costs shall 
bo paid by the state ; and in all other 
trials on indictments or information, if 
tho defendant is acouitted, the costs 
shall be paid by the county in which the 
indictment was found or information filed, 
e~cept when tho prosecutor Shall be adjud~od 
to pay thec or it shall be othorYtiso provided 
by laTT. " 

Your statement of the :facts sho 1s that tho defendant ,,as boinB 
confined in your county jail on a ~~d felony charg~ pending 
preliminary oxanination. l.o assume that you moan by a mixed felony 
that the crime was punishable by either imprisonnont in the Stuto 
Poni tentio.ry or in the county jail, or by both fi~1.o and iuprison­
nont in tho county jail . If thia assw.tption of your use of the 
term r.dxed lelony bo correct, then, if tho dofendent wan not con­
victed upon the charge , Section 4223, n. s . Ilo . 1939, quoted abovo , 
would a?'1l y and tho county would bo liable .fur tho costs . 
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Tho Supre~e co~rt of Missouri, in the case of Cramer vs . 
Forrest Smith, ot al ., (191~3) 350 Uo . 736 , 168 S. \1 . (2d) 1039 , 
considered tha question of taxing payment of o. transcript as 
an item of criminal costs and said, l . c . 739 , 740 : 

"(1) ' At co.t..-on law coots as such in o. 
criminal case wero ur.Ucnown. As a consequence 
1 t is the rule a a well in criminal aa in 
civil cases t nat tho r ocovory and allo\1ance 
of costa rosts entirely on statutory provisions-­
that no ri~ht to or liability for costa exists 
in tho o.bsonco of statutory authorization. 
Such s t atutes urc penal in their no.turo , and are 
to bo strictly construed.• (20 C. J . s . p . 677 . ) 

" (2) Sect i ons 4221 and 4222 impose liability 
f or co~ta (excopt ttoso incurred on tho )art of 
defendant) on tho otato or county, r c spoct1voly, 
on conviction of an indi gent dofondant u.ndor tho 
uart!culnr ci rcwnoto.ncos onuoorated in saic · 
ooctiono . \~bert.. tho defon·-:ant is acaui ttod, 
l i abllity for coots is ~ooed undor tho 
fo~a proscribed by Section 4223 . 

"(3) It is not contended that the provision of 
Section 13344, that tho •court reporter ' s foo 
for making tho sane (transcript ) shall bo 
taxed a ainst the statt.. or count as mn bo ro~cr,• 

JP aa a ours w c o oun n C ap er n 
relation to court reporters , authorizes a judg­
~ent , as for costs , against either tho state or 
county as of the timo tho order is ~ado . A fair 
construc tion roau!re s us to hold that tho language 
moans sai d foe is to be tuxed as costs , in the 
sa.'tlo manner as other costs o.re taxed, but with 
~ltinatc liab:lity f or the oa~o on the sto.to or 
county as may be pro~cr under the gener al otatutes 
in relation to crir ino.l costa . Boin~ thus 
relegated to tho conero.l sta t utes , it is o. )oaront 
t ho provioion of Section 13344 castinJ liability 
for such transcript on •tho state or county as may 
be propo1· • cannot bo reconcil ed with Soctions 4221 
nnd 4222 , both of bieh cxproosly provido t~at 
nit~er the stato nor county shall pay ouc~ costs 
•as \JOro incurred on tho po.rt of def'oncla.nt . t Secti on 
13344, boing tho lo.tor enacted otatuto , tnust bo 
hold to ho.vo ropoaled, by necosoo.ry implication, 
the cpntr o.ry provioionc or Sections 4221 and 
4,.222, to tho oxtont noted . " 

-
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"~" .;c. ~}'11he criminal · coots statutes horoinabovo 
set ot.t do not contemplate that the costs in 
a particular case ahall be paid i n part by the 
county, and in .:1art by tho state . -::· ·:1-- .;t-" 

Tho clause "excoot ouch as wore incurred on tho :>art of tho 
defendant" in Sections 4221 and 4222 , R. s . uo . 1939, -~ould cover 
and include the expense or co~t or aospi~~lizo.tlon ro cuired to 
treat injuries rocoivod as a r cnult or an attc1pt to esco.po from 
jail by tho dei'on<lant becnu!Jo ouch expense or coat was incuri'od 
or caused by Lho o.ct of tho do.~."'on<le.nt . 

'l'ho St . Lo is Court of Appeals , in State vs . Dall , 158 s .v, . (2d) 
182 , !1eld that un ilbstract p1•intod by the defendant in his appeal 
was not required in a. crininal caso and uas an expense incurred 
on !lis part voluntarily, t.nd when this is dono, tho dofendnnt 
cru1not, if tnc appeal be auccosoful, have tho cost of printing 
sue~ abstract taxed a ;ain:Jt tho state . Tho court so.id, l . c . 
183 : 

"The entire subject of coats is a mo.ttpr 
of statutory enactnont . It has boon faid 
that a person clo.iming costs is not 
entitled thereto unless he can point to 
a statute authorizinG tho tay~tion of tho 
sano . A ·pol1ant has not pointed to &.n7 
statuto authorizing tho taxing or tho costs 
or ?rlnting an abstract in a criminal case 
against tho State , for tho oimple roaaon thoro 
io no such statuto . " 

If tho defendant in the above caso could not have the exponso 
of printing or o.n abstract that he incurred on his 90.rt taxed 
ao costs when ho 'lao acquitted, thon \;o bcli ovo that tho ex::>onso 
of h ospitali::;ation c ..... usod or incurred by the nttcmpt of Henry 
Herbol d to ooca.po rrom j~il coulc! not be tazcd as costs, becnuso 
there is no stc.tutory provi:J .on f or the payment or tL~in3 of 
hospital oxponsee . · 

Section 9223 , n. s. !!o. 1939 , as quoted nbo·1o , urovidos 
for tho taxin~ o~ nocossary ~odicine or nedical at ~ontion as 
coats for any prisoner confined in tho j ail . Thl:t clause 
"confined in tho jail" and En€. prov!oions of Sections 9202 and 
9203 quoted above uoro connidcrod in an opi nion rendered to the 
Honorable .... lchard CLamor, Prosocutin..; Atto:.."noy o: .io.ndolph 
County, on October 12, 1938, in \Lic'1 thin office !!ol d on pages 
4 and 5 of tho opinion as follows: 

" ' .. e believe it ls r.tanlfost thc.t by roaoon of 
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the termo used in thoso resJeetive statutes, 
to-vit , in tho i'lr~t ono, " \,hencvor any pOl"'son 
corll" tittcd to jail upon any cri:mlnal process , " 
and in the oocond one, " tho expenses of imprison­
mont ot any cri~:nal prisoner , " and in the third 
ono, · " in c~~e of any prisoner confined in any 
jnil, " t ogether Ylith tho i'act tha.t all throe 
eoctlons appear in ~l art icle of the atntutoa 
confined to n Jails and Jailors" 1 thnt tho r.1odico.l 
u.tt.onl:.lon .aontioned in oach or the three soction3 
r<..1'crs and ls confined to u person or prisoner 
\lhon and "~·llo coni'inod in a il . It is obvious 

.~.1u t ore a n o 1 ng ae1 n ·he statuto \1ith 
roi'orence to tho rieht of tho a!1orlfl' co obtain 
hospitaliza tion £or any such prisoner, ~or is 
thoro any !:lention in sucn sect ions that tho o.J:ponae 
or room, boarC. an,<l nw•so a.-L l-endance can bo pro­
curod f or a prisoner i n a hospital and the expense 
of ouch room, board and nurse hire ch&"eed up 
to t~o Ctate as coste in a criminal case . 

"In othor r;ords , sucl1 s tat utes aro strictly construed 
ngain~t tho allo~ nco of coots a gainst the Stat e , 
and it is not porrd ttccl by i ntendment or liboz•uliza­
tion to rend into such statutes something that is 
not plainly provided f or therein . Heneo, "ve· do not 
bol1evo t ..... at there is sui'.liciont justifi cation for 
OO.Jins that tho ahoriff hu:l tho rit;ht t o obta.in 
hos~italization £or anyone \lhon he miGht have 
l awi'ull y 1n his custody, · und ·.;o ar6 constrained 
to the belief that the I:lOd1cal attention oen tionod 
ln tho st.atutos moans ouch :nodical at t.ontlon o.o 
is tho usual ~d cusco~y at~ent1on nrovldod 
for a priconor \Jhllo ~ !h£.B rn tho countz jail. " 

Said opinion contlnuos to be tho official opinlon or this 
of:ico ind applies t o your sltu~tion. · 

Sinco yov.r ;>risoner died f.ro''l the injuries rocei vod in his 
attempt to escape , \70 assumo that the case will be ·~llotrod to pass 
o:~ tho docket or vdll be dismissed bJ roa.aon of tho death of the 
dofondant , and in either event, tho defendant will not be convicted, 
and under Section 4223, supra, ""Cho costs would be payable by the , 
county in the ea.>e of o. t::rl.:r.ed relo£1Y or in t'le case of a misde'"~canor . 
But f r om what we r...a,.;o said hcrotoforo , 1 t i s our o.,inion chat the 
Logial a.ture did not contemplate the oxponae of hospitalization as tho 
necessary ccdicine and ~odlcial at~ontlon to be givon to u prisoner 
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ua provided in !.Joction 9223 , oupra, and t hat Joction 9223, R. s. 
:!o . 1939, could n ot bo construed to include hoopi talization att 
an oxpenso t1at c ould bo taxod na coats in a crintinal caso asainat 
t n o county. 

'l1he o sto.to of Henry Herbold nould be prir.lLlrily liable for 
t he hospital expenses and his oon '\"lould bo lio.blo f or such ox':'>onaos 
i.f he t ook h is !'ather into the h osp ital o.t Sprlngfiold, IJloaouri. 

Soct:ton 42351 P. . s. r:o . 193ry , _.rovidcs: 

"Tho co'lmty court of any co1mty in nhich a 
' prisoner r.~y be conf inod, u~onovor ~utiafiod 

of tho necoss1 t y of ao do in:, r.c...r "tt.l:o an 
allovanco :for ironb · such risoncr, and 
r=IlY allo a nodc1 .. t c COM9onaation f or 
~edical oc:ovicoo , ~1! oxtra boddinr; or 
-:-onio.1 o.ttondanco f ur 1iohod a ny aiel: 
pr~.:wnor, \7h:lch ohall bo puid out of tho 
t::-oaoury of tho c mmty in wl).ich ttlo c auoo 
Ol"is!nu ted. " · 

This st~.o.tute dooa not lill".it or pr GSCl,ibo "tho purticl.!lar 
p l a ce of col4ino"nont c.nd c vulti bo uood fo1, fl'lthor1 ty o£ tho 
c ounty cou:ot of your count:r to !>O.Y a ~odorato bill t or hoo)ltali­
::ation o:" c..n., prioonor. In an emergency, tho shot>11'i' or jailer 
would noc havo ti ~ to ~oct.ro utho:•lty from tho co.mty court 
fo:o :iUCh ox:--onsoe, but they should' consider t 'Ot t•l.o ')risoncr 
is entitled to hu1:1ano tr~a.tment , c.nd .5ection 9206, R. s. 1!o . 
1939, ~on it tho st>ocial duty of tho court ho.vin · crimina l 
jurisdiction at oacn tc~~ to 1n~u1ro &nd soo that all ' rioonoro 
aro hlm.tlnoly trt.ntod. Thorofore , a county court would bo 
authorized i f thoy see flt , to allow tho ozponao of hoopital1z~t1on 
to bo naid under t~is Section 4235. 

III• 

It i s tho o;>inion of this of'.fico , in v!ow of tho r easons hol•oin­
a.bovo stutod1 tna~ hospital oxponaos 1ncm-rod in tho troa. t :-1ont of 
injuries rccoi·vod by n ,. riaonor at'tcr ho oscapos fron jail cant1ot 
bo tazod o.s c os ts in the caao in \',hich tho .)risonor is the dofond­
nnt oven t 1ou._;h ho i s tlP)-•ohondod, a nd that tho riaonor is 
pr!!:m.rily 11o.blo .LOr the coot o.: any ~oo:::>italizo.tion roq,uirod to 

• 
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t ro t injurios ho r oeoivos during t ho period of h is freedom. In 
the ovont t hat he dios from auch 1njurios thon his oatat e is 
pr1mar1lf" liable ror t ho cost oi: such hoopi talizati on. rr tho 
hospit al mukas an af r!davit that it is unablo to rocover its 
churgao froo tho eatute; of tho docoaoed ·. rioonor , thon tho cost 
of tho hoL?1 val1zat1on cay bo p 1e by tho county court or tha 
county 1n which t ho >riaonor vas con!'inod at tho t1 or tho 
osc~'e and the 1nj~,1oa ·oro r oco1vGd1 by virtue of tho pro­
visions o!' Soction 4235, R. s. no. 1939· 

Ro 3pootfully submit ted·, 

s r.rBPlD.:."N J . UILLETT 
Assistant Atto~1o~ Gonorul 

., 


