
CIRCUIT COURT : 
circuit Judge may hear case in other cir cuit when 
r equested to do so by judge of that circuit. 

october 13, 1949 

FIL E 0 
Honorable Ja- os Glenn 
Prosecuting Attorney 
Macon, Mi ssouri 33 
Doar Sir s 

Your recent opinion request reads as foll~s t 

"In view of the recent opinion in the case 
of state of lissour1 vs . Scott wh ich I be­
lieve vac ~anded down by the supre~o court 
on Septe ber 9, a question has been raised 
as to a cr i ."linal trial now pending in this 
county. Your opinion is requested as to t he 
procedure to be followed 1n the trial of t his 
case ! 

"The facts ar e i n t his case tl~t the defendant 
was charged w1 th sodomy. After t ho case had 
boon pending some tine And in order to avoid 
trial tho defendant fi~ d a vori~ied motion 
disqualifying t ho local Circuit JU~ 3o f or 
prejudice . Tho local Judge called 11~ Jud13o 
.. :al tor A. Hi gbeo of t he 37th Judicid Circuit . 
La tor o. trial was hold at which Judge \1al tor 
A. Hi gbee pro sided and resulted in a htistrial. . 

"Later, i n order to avoid trial , t he defendant 
filed a verified motion alloc i ng prejudice of 
the inhabitants of t his county acainst tho do­
fondant . 0n chan~o of venue t ho case was s ent 
to r~olby County, tho onl y other county in 
t his judie 1al circuit . 

"In· viow of tho recent decision in the above 
nanod case , it is felt t t.at ue will be rnet• 
'W1. th tho ct1allenge as to Judge Hi gbee 1 s right 
to try t h is case . " {~ ~~- ~:· ~~ 

l'he question is w·1.ethor or not J udge Hi gbee has au t hority 
to hear t his case . he assume t hat t he request to do ao, made by 

' 
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the local judge, was prompted by the provision or section 4040 
R. S. J.tiesouri 1939, and that the request was in proper form 
with respect to this statute . llowever , a recent opinion of the 
Supreme Co~rt ot Missouri indicates the doubtful validity or . 
Section 4040 and related sections under the 1945 Constitution. 

~;e quote from t his opinion ot the Supreme Court ot Uissouri, 
State of Mieso ri v . Afton Scott, which has handed down on Septemher 
26, 1949, and which has not as yet been reported: 

" ·. u * * Defendant' a plea to tho jurisdiction 
ehallengos the authority or Judge naughm.er to 
try the caeo. He as transterrod to the Wright 
Circuit Court by an order of the supreme court 
made pursuant to sec. 6, Art. v, Const . · ot o . , 
1945, and rule 11 or tho supreme Court . The 
facta aro tnose: JUdge Moulder, who succeeded 
Judbe Jackson as tho regular judge or the 
Wright Circait Court, being unable to hold the 
JUne, 1948 Torm (at ~lich this case was docketed) , 
made m order callinG in Judge Dlair or the 14th 
Circuit,. Dofondant f1lod nn application tor a 
change or venue "!'rom Judge Blair, '' 1ich Judge 
Dlair sustained, but ho did not call in another 

. judge . Instead, Jddgo oulder reappeared, and 
entered an order dioqualitying h~solt, and re­
questing tho supreme Co\lrt to transfer another 
judge to sit in the case under the constitutional 
provision above montioned. Thla was done , and 
Jud e uaugh .. or wao ordered transferred. Defendant 
contends t hat when the change of venue wns taken 
~rom Judge Blair, it becL~e hie duty, under Sec . 
4040 , R. S. •39, to call in another judge to try the 
case. It will be observed. t~t under the express 
provisions of that section. the duty to call 1n 
another judge arises only "11'. ~ * * *no person 
~o try the case will serve when elected as such 
special judge" (provision for the election or an 
attorney possessing the qualifications of a 
circuit judBe beine made by soc . 4038, R.s. •39). 
Those sootions would soom to be or doubtful val­
idity under the 191~.5 Constitution, but as that 
question is not brietod, it will not be determined. 
It may be well enough to point out that 
under Section 29 , Article VI of the 
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1875 Constitution~ oertntn provisions wore made 
respecting substitute jud~os, and that the 
Gonoral Asse~bl~ was oxpressly authorized to 
"make such additional provision for holding 
court as mar be found necessary . " The now 
Constitution contains no such provision, on 
the contra~ , its provisions area "Any Circuit 
judge may sit in an~ other circuit at the re­
quest of a judge t hereof . " (See . 15, Art . V.) 
"The auprome court may make tempora17 tran.s-

10-13-49 

fers or judiciaL personnel from one court t o 
another as the administration of justice requires• 
and mat establish rules with respect thereto . " 
(Sec . 6, Art . v. > Even 1r seo . 1~040 is s t ill 
valid, it cannot be thought to override the later 
constitutionaL provision just mentioned. We hold 
Judea J!augbmer• s transfer under see . 6, Art . V, 
to be valid, and he was, accordingly clothed with 
authority to hear the case. " . 

section 6 of Article v, Constitution of Missouri 1945, ap­
pears in the above quotation, section 15 of this Article ~eads 
as followa t 

"The state shall be divided into convenient 
circuits of contiguous counties . In each cir­
cuit there ehall be at least one judge . The 
circuits may be ohnnJ od or abolished by law as 
public convenience may require, but no jud5e 
shall bo removed t herebJ from office during his 
term. ~ circuit judse may s i t i n anl other 
circuit-a-t the requ~t a juage~croof. "tn 
c!reultscompooed of a irric!e countY and ha.ving 
more than one judge, the· court may sit in gen­
eral term or in divisions . '' 

Therefore, we see that thero aro two separate and di~tinet 
constitutional provisions WherebJ a circuit judge may be atthor­
ized to sit 1n a circuit ot~er than his own. That t hese provisi ons 
are distinct and are so recognized by the Supreme Court is evidonoed 
bJ Rule ll of t he Supreme Court of Missouri, where~ the provision.& 
are treated as separate and distinct . Seo . 11. 01 of Rule 11 reads a 
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"Under Section 6 of Article 5 of the 
Constitution the Sutr el!le Court m.ay tem ... 
poro.rily transfer a judcp of any appel­
late or circuit court, with the consent 
of ouch judge, to any other appellate or 
circuit court: 

"(a) ~en an appellato court or circuit 
court requests the transfor of a judce to 
it; or 

"(b ) \7hen tho Suprce Court finds the ad­
m±n1strat1on of justice requires such 
transfer and orders same. " 

Section 11.03 of Rule 11 reads as follows: 

"A circuit jud~o requeotinB another circuit 
judce to sit 1n h is ci rcuit under Section 
15 of Article 5 ot tho Consti tution shall 
send a copy of ouch roquest to tho Chief 
Justice of the Suproao Court." 
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Furthe~ore, this position is clearly i ndicated by Section 
11. 04 of Rule 11, wl1icb readst 

"Circuit Judgoa, sitting e i t her by re­
quest of the rosular judeo or by trans­
fer order of tho Supre~e Court, may 'ho1d 
court in the same county and at tho ome 
time either with or oepnrntely from tho 
regular judge or judges of the circuit. " 

Therefore, even though Section 4040 might be held invalid 
as indicated in State v . Scott, supra, no r eversible error would 
arise by Judce Higbee 's hearing tho case 1n this instance, as 
he had boon requested to do so by the local judge, and ls t here­
fore authorized to hear the caso by reason of Section 15 of 
Arti cle V of tho 1945 Constitution. 

COllCLUSION. 

It is t herefore the opinion of this department t hat a circuit 
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judge 1a authorized under Section 15 of Artie~ V, Constitution 
of Uissouri 1945, to hear a ease 1n a circuit othor than his 
own whon roquested to do so by the circuit judge of that circuit. 

APPROVED: 

J. E. TAYLOR 
A~ornoy General 
t'{':--

' '1. 

RRV: p 

Respectrull y submitted, 

RIC: I.AnD H. VOSS 
Asoistant Attorney General 


