¢ircuit Judge may hear case in other circult when
CIRCUIT COURT: requested to do so by judge of that circuit.

October 13, 1949
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Honorable James Glenn

Prosecuting Attorney

Macon, Mlssourl

Dear 8Sir;

Your recent opinion request reads as followsg

"In view of the recent opinion in the case

of State of Missourl ve., Scott which I be-
lieve was handed down by the Supreme Court

on September 9, a question has been ralsed
as to a criminal trial now pending in this
county, Your opinion is requested as to the
procedure to be followed in the trial of this
CaBe.

"The facts are in this case that the defendant
was charged with sodomy, After the case had
been pending some time and in order to avoid
trial the defendant filed a verified motion
disqualifying the local Circult Judge for
prejudice, The local Judge called in Judge
Walter A. Higbee of the 37th Judicid Circult.
Later a trial was held at which Judge Walter
A. Higbee presided and resulted in a wistrial,

"Later, in order to avoid trid , the defendant
filed a verified motion alleging prejudice of
the inhabitants of this county against the de-
fendant., On change of venue the case was sent
to Shelby County, the only other county in
this judiclal circuit.

"In view of the recent decision in the above
named case, it is felt that we will be met
wi th the challenge as to Judge Higbee's right
to try this case." » = » =

The question 1s whether or not Judge Higbee has authorlty
to hear thls case., We assume that the request to do so, made by
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the local judge, was prompted by the provision of Sectlon },0L0
ReS. Missouri 1939, and that the request was in proper form
with respect to thls statute. IHowever, a recent oplnion of the
Supreme Court of Missourl indicates the doubtful valldity of
Section L,O}0 and related sections under the 1945 Constitution.

We quote from this opinion of the Supreme Court of Missouri,
State of ¥issouri v, Afton Scott, which has handed down on Septemher
26, 1949, and which has not as yet been reported

"e # # # Defendant's plea to the jurisdiction
challenges the authority of Judge Maughmer to

try the case, He was transferred to the Wright
Circult Court by an order of the Supreme Court
made pursuant to See, 6, Art. V, Const, of Mo.,
1945, and rule 11 of the Supreme Court, The

facts are theses Judge Moulder, who succeeded
Judge Jackson as the regular judge of the

Wright Circult Court, being unable to hold the
June, 1948 Term (at which this case was docketed),
made s order call in Judge Blair of the 1llth
Circult,, Defendant filed an epplication for a
change of venue "from Judge Blair," which Judge
Blalr sustained, but he did not call in another
‘judge. Instead, Jidge ¥oulder reappeared, and
entered an order dlsqualifying himself, and re-
questing the Supreme Court to transfer another
Judge to sglt in the case under the constitutioneal
provision above mentioned, This was done, and
Judge Meughmer was ordered transferred. Defendant
contends that when the change of venue was taken
from Judge Blelr, it became his dubty, under Sec.
1040, R.S. 139, to call in another judge to try the
case, It will be observed, that under the express
provisions of that section, the duty to call in
another judge arises orly "if, # # # # no person
to try the case will serve when elected as such
special judge" (provision for the election of an
attorney possessing the qualifications of a
circuit judge being made by Sec. [j038, R.S. '39).
These sectlons would seem to be of doubtful val-
idity under the 19,5 Constitution, but as that
question is not briefed, it will not be determined,
It may be well enough to point out that

under Section 29, Artiecle VI of the

A
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1875 Constitution, certain provisions were made
respecting substitute judges, and that the
Generel Assemnbly was expressly authorigzed to
"make such additional provision for holding

court as may be found necessary." The new
Constitution contains no such provision, On

the contrary, its provisions are; "Any Circuilt
judge may sit in any other circult at the re-
quest of a judge thereof,” (Sec. 15, Art. V.)
"The supreme court may maske temporary trans-

fers of judicial personnel from one court to
another as the administration of justice roquiren.
and establigh rules with respect thereto."
(Sec. O, Art, Vv,) Even if Sec, KShO is still
valid, it cannot be thought to override the later
congtitutional provision just mentioned., We hold
Judge Maughmer's transfer under Sec. O, Art. V,
to be valid, and he was, accordingly clothed with
authority to hear the case."

Section 6 of Article V, Constitution of Missouri 1945, ap-
pears in the above quotation, Section 15 of this Article reads
as followss

"The state shall be divided into convenient
circults of contiguous counties., In each cir-
cuit there shall e at least one jJjudge, The
circults may be changed or abolished by law as
public convenience may require, but no judge
shall be removed thereby from office during his

term, Agilcircuit udge ait 1n any other
eircult the re .l o roo?. in

circults c oompoao of a & © oounf?'ﬁﬁﬁ'having
more than one judge, the court may sit in gen-
eral term or in divisions."

Therefore, we see that there are two separate and distinct
constitutional provisions whereby a clrcult judge may be aithor-
ized to sit in a clrcult otaier than his omm, That these provisions
are distinet and are so recognized by the Supreme Court is evidenced
by Rule 11 of the Supreme Court of Missouri, wherein the provisions
are treated as separate and distinect., Sec, 11.01 of Rule 11 readssg
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"Under Section 6 of Article 5 of the
Constitution the Surreme Court msy tem-
porarily transfer a judge of any appel-
late or circuit court, with the consent
of such judge, to any other appellate or
circult court:

"(a) When an appellate court or circult
court requests the transfer of a jJjudge to
1t; or

"(b) When the Supreme Court finds the ad-
ministration of justice requires such
transfer and orders same."

Section 11.03 of Rule 11 reads as follows:

"A eireuit iudqo requesting another circuilt
{udgo to s8it in his circuit under Section
5 of Article 5 of the Constitution shall
send a copy of such request to the Chief
Justice of the Supreme Court."

Furthermore, this position 1s clearly indicated by Section
11.0l of Rule 11, which readss

"Circult Judges, sitting either by re=-
quest of the regular judge or by trans-
fer order of the Supreme Court, may hold
court in the same county and at the seame
time either with or separately from the
regular judge or judges of the circuis,.”

Therefore, even tbaugg Section LO40 might be held invalid
as Indicated in State v. ott, supra, no reversible error would
arise by Judge Higbee's hearing the case in this instance, as

he had been requested to do so by the local judge, and is there=-
fore authorized to hear the case by reason of Section 15 of
Article V of the 1945 Constitution.

CONCLUSION.,

It is therefore the opinion of this department that a eircuit
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judge is authorized under Sectlon 15 of Article V, Constitution
of Missouri 1945, to hear a cese in a circult other than his
owm when requested to do so by the circuit judge of that circuilt.

Respectfully submitted,

RICHARD H., VOSS
Asslistant Attorney General

APPROVED?

:o !. !IM!!
Atforney General
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