PIVISIO* OF) WORKMLN'S OMPENSATION: The Division of Workmen's Com-
pensation may make a nunc pro
tunc order of record showing the
accdptance by an employbr of the
workmen's compensation amendment
with respect to occupational
disease where there has been sub:
stantial compliarce with sub-
section (b) of Section 3695,

seataates 8y 19k R.S. Mo. 1939.

a
Honorable Spencer He Givens FILED > k/
Director .
Division of %“orkmen's Compensation \Z?
Jefferson Clty, Missourl

Dear Director Glvens:

Inils will be in response to your request to thls
department for an opinion on the question of whether
there nas been compllance on the part of General Wesco
Stove vompany, a corporation, employer, of Springfield,
Missourl, with sube-section (b) of Seetion 3695, R.S.
Ho. 1939, in electing to bring itself, with respect to
occupational disease, under the Missourl VWorkmen's Com=-
pensation Act, and whether the Division of Workmen's
Compensation may now, as of March, 19));, make an order
of record that the sald employer has elected to bring
itself under the occupational diseise amendment 1ncident
to the c¢laim of Ira D. Fetter, an employee of sald com=
pany, for compensation for disabllity occasioned by an
occupational disease acquired in the course of his em=
ployment. Your letter in that behalf 1s as follows:

"Enclosed herewith is a 'Request for Order
of the Division of Workmen's Compensation
Holding Substantiel Compliance with Accep=-
tance of Occupational Disease Amendment,!
which was flled with us {aatarda by Ira D.
I'etter, employee, General Wesco Stove Com=
pany, employer, and American iutual Liability
Insurance Company, 1lnsurer. In view of the
nature of the request, we feecl that this mate
ter should properly be turned over to you, as
our duly constlituted legal adviser, for an
opinion.

"I felt that the Occupational Disease Accepte
ance flles of the two employers mentioned in
the request--that 1s, the Ceneral Wesco Stove
Company and the Woods-Evertz Stove Company--
should be sent along with this letter so that
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you might have the benefit of them in con=~
nection with the request,”

There is submitted with your request for this opinien,
as the background and history and present constituent facts
of the case, a statement duly executed by Mr., Ira D, Fetter,
the employee, (eneral Wesco Stove Company, a corporation,
employer, and American Mutual Liability Insurance Company,
insurer., The facts, as revealed by the sald statement, are:
That the employer, General Wesco Stove Company, a corporatlon,
at Springfield, Missourl, engaged in the manufacture of stoves
and related products and equipment, succeeded in sald entere-
prise and manufacturing business in 194, the Woods=Evertz
Stove Company, also & corporatlonj that in 193hv the selling
or disposing corporation, Woods=Evertz Stove Company had
elected to accept the terms of said sub=section (b) of Section
3695, to bring itself within the terms of said section with
respect to osccupational diseasej that upon the taking over of
the buslness and the operation of the business of the Woods~
Evertz Stove Company by the General Wesco Stove Company in
194li, the business was contlinued with apparently the same per=
sonnel, the same incidents of business administration, with
the only notleeable change boinﬁ as it 1s sald, the name of
the operator of the business. % all times referred to in
sald statement of facts, and referred to in this opinion,
Ameriecan Mutual Liability Insurance Company of Boston, Massa-
chusetts, was, and continues to be, the workmen's compensa=
tion carrier for the two respective corporations engaged,
respectively, the one succeeding the other, ln the named bisi-
ness.

The said statement of facts recites that there was a
foundry operated in connection with the said manufacturing
business for some years prior to 19Lli, and during the ownere
ship and operation thereof by Voods=Evertz Stove Company.
The foundry element of the business was, at the beginnin
thereof, carried on by a number of the older loyees of the
foundry department of the business as a rather independent
activity under an agreement with Woods-Evertz Stove Company,.

The employees of the foundry operating that part of the
business composed themselves into a co=partnership, and, as
such, took over the exclusive operation of the foundry, with
the knowledge and approval of Woods~Evertz Stove Company,
the partnership exereising the right of hiring and discharg-
ing the employees of the foundry and carrying on all n-gotfa-
tions wit, the union with wialch 1t was affiliated respecting
its contract. The foundry bllled back to the Woods=Evertz
Stove Company the credlt charge for castings produced, and,
thereafter, at regular perliods a settlement between the
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Woods~Everts Stove Company and the partnershlp was had, and
from the amount found to be due there was deducted the cost
of raw materlal used by the foundry and ordered by the core
poration in behalf of the partnershipes Also were deducted
insurance premliums and any other payroll deduction covering
the employees of the partnership operating the foundry in
accordance with the terms of the agreement between the stove
company and the partnership in the foundry and under which
the authors of sald statement all agree that the workmen's
compensation eoverage ineluding occupational disease was are
ranged for and the pollicy issued to the WoodseEvertz Stove
Company, the corporation,

At the time General Wesco Stove Company took over the
business from WoodseEvertsz Stove Company in 19l;, this same
agreement w:us carried over with the partnerships. The General
Wesco Stove Company, llike the VWoodseEvertz Stove Company, took
no part in the operation of the foundry, which was conducted
solely by the partnership, but 1t was, nevertheless, as we
understand from the statement and the facts, a recognized
part and instrumentality of the manufacturing business ltself
carried on by the corporation,

Wnen the Ganeral Wesco Stove Company assumed and took
over the operation of the business in 194ly, the insurance
carrier prepared and forwarded a notice to General Wesco Stove
Company for 1ts execution and filing with the Workmen's Com=
pensation Comulssion, on form OTa, constituting 1ts election
to bring General Viesco Stove Company, the said corporation,
with respect to occupational disease, within the provisions
of the Compensation Act, or to retiurn the sald notice of ac=-
septance to the insurance carrior at Kansas Clty, Missouri,
whsreupon the carrie> would file the same with the Commission
for the corporatiocn, The insuranes carrier later, and pure
suant to its preparation and forwarding of said notice of
election, in the belief that 1t had been filed with the Come-
mission, requested and received notice of compensation rating
from the rating bureau setting out the rate fixed by the
rating bureau for coverage of occupational disease, and under
which rating General Wesco Stove Company continued to pay its
premiums which included occupational disease rates and sums,
which premiums were accepted by the carrier, each believing
and understanding that subesection (b) of Seetion 3695 had
been fully complied with by the filing of sald acceptance with
the Workmen's Compensation Commission by General Wesco Stove
Company.

The operation of the business continued under the bellef
by all concerned that the employer was under the Act as to the
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occupational disease amendment. No employee of the General
Wesco Stove Company, filed with the Commission and his em-
ployer any written notice ;hat he oloc:;d to :Ijoot ﬁg; ;:-

an the employer of the occupaticna sease end-
;:gt l:.providod ?gr In sald nub-a.ggion (b} of Section 3695.
It seems, however, that some employee of the office of General
Wesco Stove Company, without understanding of its importance,
laid aside or misplaced the saild acceptance prepared by the
insurer on form O7a for execution by General Wesco Stove
Company and the filing thereof with the Commission, and the
same was overlooked or lost, and the attention of no one was
further called to it being at the office of the corporation.
This situation was first learned in consequence of Mr, Ira D,
Fetter, one of the members of the sald partnershlp operating
the said foundry, who had been an employee of the foundry for
about forty years, on Ha{ 28, 1948, becoming disabled and un=
able to continue his duties because of contracting silicosis
and a heart condition ruulting therefrom arising out of and
in the course of his employment. The employer, belleving
that 1t was, and intending to be, under the occupational
disease amendment, caused the condition of the employee to be
estahlished moaioal examination and reported the same to
the American Mutual Liabili Insurance Company, the compensa~
tion ecarrier, and upon investigation the carrier provided medi-
cal attention according to the terms of the Aect believing that
the employer and the employee were under sald amendment to the
Act, and upon investigation aceepted Mr, Fetter's claim as com~
pensable and bcgnn issuing to him regular weekly checks in the
amount of $20,00 per week, the maximum rate for such condition,
The carrier provided medical attention for the employee in ac-
cordance with the terms of the Act, and in accordance with the
terms of their policy. The case was pronptlg and properly re=-
ported to the Division of Workmen's Compensation., The employee,
the employer and the carrier all have conducted themselves,
both before and since it became known that the actual filing
of the acceptance of the ocougltlonll disease amendment had
been overlocked, as if the Act had been literally complied
with as to the filing of sald notice of acceptance, by the
doing and approving and participating in and discharging the
obligations resting upon each and all of them, both under
the contractual relationship of pollicy coverage and the terms
of the occupational disease amendment itself. But, since
the physical act of flling the notice of acceptance itself with
the Commission in 194);, upon the assumption of the operation
of the business of the General Wesco Stove Company, was not
performed, the question here, and the only question, we believe,
for solution 1s, was there at the time, and has there since,
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by reason of the aforesald acts of the employer and the
ecarrier, with respect to acceptling the occupational disease
amendment by the employer, been substantial compliance with
said amendment.

fhe gquestion also arises that, since there was no literal
compliance with the amendment by the execution and the filing
of the eleetion by the employer to accept the amendment on March
1, 19l);, and if there has been substantial compliance with the
amendment by the employer, does the Comnission have jurisdice
tion to make an order of record now as of Mareh 1, 19l)i, that
the employer has accepted the sald occupational dlsease amend-
ment, so as to legally establish liability upon the employer
and the carrier herein for the payment of compensation for oce
cupational disease arising out of and in the course of their
employment by the employees of said employer in like manner
as the Cammission would have done had the written election been
actually filed with the Commission on Mareh 1, 19l

With these gquestlonsin view we should keep in mind
the facts that the ewployer pald to the carrler, upon special
rating in that behalf by the ratinﬁnburunu, additional insure
ance premiums necessitated by the inclusion of occupational
disease as beilng compensable and the employer and the carrier
have pald compensation to the employee for almost a year, under
the bellef that they were, and in fact had the intention of
being under the occupational disease amendment,

We believe the Comuission has the jurlsdiction and there-
under, the lawful power to make such an order nune pro tunec,
and pursuant thereto, to approve the agreement betwecen the em=
ployer and the carrier on the one hand and the employee on the
other hand, that the employee shall be paid as he is now being
pald compensation for occupational disease under the authority
and approval of the Comamission and under the terms of said
sub=section (b) of Sectlon 3695, HeE. Mo. 1939,

In consideration of this and any other question arising
in the discussion and construction of the Workmen's Compensae
tion Act of thls State, to glve full and complete effect to
the intent of the Legislature, as expressed in the several
sectlons of saild Act, we must keep In mind the terms of Sec~
tion 376l of the Act, whieh states:

"All of the provisions of this chapter shall

be liberally construed with a view to the pube
lic welfare and a substantial compliance there-
with shall be sufficlent to give effect to rules,
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regulations, requirements, awards, orders
or decisions of the commission, and they
shall not be declared inoperative, illegal
or vold for any omission of a technical
nature in respect thereto.”

The St.lLouls Court of Appeals in the case of Murphy
vs, Corporation, 155 5.W. (24? 28l;, in discussing Section
3374, HeS. Mo. 1929, which is, and was noted in the case as
being our present Section 376&, Hede Mo. 1939, supra, l.c.
287 giving effect to sald section said:

"In construing and applying the last above-
mentionsd section of the compensation law,
our Supreme Court has held that the law
should be liberally construed as to the
person to be beneflted, and that doubt as
to the right of compensation should be re=~
solved in favor of the employee, # # & "

Sub=section (b) of said Section 3695, confers Epnoral
jurisdiction upon the Commission to hear and determine claims
of employees for compensation arising out of occupational
disease, and in the exercise of that jurisdiction the Commis~
sion may consider and determine c¢laims in individual cases by
consent of the employee, the employer and the carrier, where
there has been substantial compliance with the statute by the
employer in nccog:ing said amendment., We believe the state~-
ment of facts su tted to this department by the parties ine
terested and the recapitulation thereof, at the boglnnins of
this opinion, show there has been substantial compliance with
the amendmen the employer, This, we belleve, requires an
understanding of what is meant by "substantial compliance", in
this case, with subesection (b) of said Section 3695, as the
ghrln. has been deflned by the text-writers and the Courts.

0 CuJ., page 677, defines the phrase in the following text:

"Substantlal compliance, The compliance with
the essential requirements, whether of a con=
tract or of a ce¢ivil or criminal statute,"

Our St.Louls Court of Appeals had before it for con=
struction the phrase "substantial compliance”, in the case
of Railroad vs, Houck, 120 Mo. App. Rep., page 634. The
case is quite too lengthy to quote oxtonlivog; here. We will
content ourselves with a very brlef statement of the background
of the case and the definition given by the Court of the phrase
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"substantlial compliance."” The sult grew out of a sub=
seription made b{ a person for the construction of a rail-
road, provided it went through or into the town of Bloomfleld,
Missouri, After the lign1n§ of the subseription paper b{o

the defendant in the case, the town of Bloomfield voted

extend its corporate 1imits some 1900 feet north of the north
limits of the town ss they were when the subscription was made.
The railroad was econstructed through a very small portlon of, a
corner of the newly added territory, but far removed the ralle
road and a new depot from the property of the subscriber.

The Court held that there was no substantial compliance with
the contract evidenced by the subseription paper on the ground
that the subsecriber would derive no benfit from the construce-
tion of the road because it and its accommodations were so
far removed from his property that there was a practical fall~-
ure of consideration., The Court, l.c. 648, 649, so holding,
defined "substantial compllance” as follows:

"# # # By substantial compliance we under=
stand that, although the conditions of the
subseription be deviated from in trifling
particulars which do not materially detract
from the benefit the subseriber would derive
from literal performance, but leave him sube
stantially the benefit he expected, he 1is
bound to pay.# # # "

Looking at the acts of the parties in interest in this
case, taking the view the Court of Aggoall had in defining
subs bantial compliance in the case clited, we must coneclude
that the failure to file its written acceptance of the occu~
pational disease amendment by General VWesco Stove Company,
when 1t assumed the business of the enterprise, did not change
the interests or rights of any person concernca nor were they
in anywise materially affected or damaged thereby, but on the
contrary, left them all substantially in the same position as
to their then, thelr {roaont and future rights as if the written
acceptance had actually been filed, The status of the parties
in interest was not changed such technical fallure, and b
elrr{ing out fullz and completely the terms of the Au% resulte-
ing the payment of compensation to the employee who cone
tracted occupational disease arising out of and in the course
of his employment as 1f the amendment had been s trictly com=
piio: '1:§' we believe the statute has been lubltantinily com=
Plled w .

We belleve that, wnile the Workmen's Compensation Come
mission has general jurisdiction under said subesection (b)
of occupational disease as a subject for compensation, it 1s
necessary for the employer in the individual case to so sub=
stantially comply with the terms of sald sub-section (b) of
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sald Sectlon 3695, that jurisdiotion may be lawfully lodged
in the Comulssion in the individual case. Thus belleving,

if there has been substantial complliance with sub=section (b)
by the employer, as we are sonvinced there has been in this
case, sueh substantial compliance will suffice to give to
the Commission jurisdiction over the individual case here
and of the persons to be affecteds On this question 15 C.J..
807, states the followlng text:

"Where the court has jurisdiction of the
subject matter, jurisdiction over the
particular action may be conferred by
consentj # # # , The prineiple as to
consent has been held to be applicable
only to the question of general juris~
diction to adjudicate as to the subject
matter and not to the question whether
the particular facts of the case bring
it 'ith}n thet conceded Jurisdiction.

* %%,

Our Supreme Court discussed the question of the elements
of Jurisdiction and laid down clearly and effectively the rule
of what constitutes' the ascquisition of Jurisdiction Courts,
both of the subjeel matter and the person, in the case of
State vs. Nixon, 133 S.V¥, 2,0, We belleve that case will be
sufficlient to satisfy the statute here, and to coavince this
Commission that it had jJurisdiction of the subject matter on
March 1, 1944 by the terms of the statute and thaet Jurisdice
tion of the vidual case and of the persons in interest in
the individual case later was acquired by consent of the pare v
ties by reason of a substantiel compliance by them with sald
sub=section (b), and in the exercise of such jurisdiction the
Comnission may make, now for then, an order of record that the
employer has elected to acecept the oceum tional disease amende
ment under the terms of said subescction (b)e The Court, l.c.
342, on the prineiple, said: :

"# % % Jurisdiction is of two kinds--one of
the subject, the other of the parties==-and
both must exist in order to authorize the
court to try and determine the cause, Une
less the law glves the court jurisdiction of
the subject, iurildiction cannot be aequired
by the consent of the parties, but, if the
law gives jurisdietion of the subject, the
court may acquire jurisdiction of the parties
by thelr consent. If A, and B. both reside in
this state and A, should sue B, for a debt in
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the ceireult court of a county in which neither
resides, and the writ is served on B, in that
county, the court would have jurisdiction of

the subjecte=that is, jurisdiction of subjects
of that charactere-but 1t would not have Jurlis=-
diction of that case by virtue of the service

of the process, But 1f B., without challeng=
ing the Jjurisdietion of the court should file
nis answer pleading te the merits, neither party
could afterwards question the Jjurisdiection of
the court because by tnelr actions they are con=
clusively presumed to nave eonsented to glve

the court Jurisdiction of toeir personse-that
18, thelr personal rights~-in that case, # # # ,"

The question of the lormal compllance with a statute
under the Cowpensation Act of Missouri, by the gilviag of a
notice, or the fallure to so comply wiih such statute by falle
ing to give the notlice, required to be posted 1ln and about the
place of business of an employer, as bearing upon the jurisdiec-
tion of the Commission to award compensation, or the substane~
tial compliance with the statute in suech regard, so as to
confer jurisdiction without such posted notice, was before
our Kansas City Court of Appeals in the case of Brollier vs,
Van Alstine, et al., 163 S.W. (2d) 109. The case is lengthy,
quite too much so to give an extended statement of the facts,
but we may apply the rule announced by the Court growing out
of the maln question in the case, we belleve, by stating
briefly the lmmediate facts of the case. The case was one
vhere a co=partnership exlsted. The question arose in the
case whether or not the acceptance of the Act by the co=
partnership was completed because notices were not posted in
and about the place of business of the employer as required
by Section 3693, Re3. Mo. 1939, There was no evidence of
posting the notices, so the case recites. But the acts and
conduct of the employer and all others connected with the
case, and brought into view in the claim filed by Brollier
for compensation, had been performed and carried out as if
the notices had been posted as required by the statute, and
as if every oether fact necessary to bring the employer under
the Aet had been fully complied withe The Uourt in sustain-
ing the award of compensation to the employee, and holding
that, even 1f the notices were not posted as required by the
statute, everything else being done as if such notices had
been published, the actual fallure to post the notlces did
not affeet the right to compensation or the jurisdiction of
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the Worimen's Compensation Commission to award it. The
Gourt, in so expressing ltself, l.c. 112, sald:

"It 1is next urgod that the acceptance was
never completed in law so as to become bind-
ing on the employer because no notices were
ever posted in and about the place of business
of employer, as required by Section 3693,

R.Se. Mo. 1939, Mo. R.S.A, Sec. 3693, The

2 . record is silent so far as direct evidence

' of the poltinf of the notices mentioned in
sald section 1s concerned. However, all of
the testimony indicates that employer in-
tended to operate under the Act and thought
that he was doing so. He flled acceptance

of 1t, although he stated that he did not
lpooifionlly remember such filing. He took
out insurance under it. He paid premlums on
sald insurance, said premiums be based up=-
on the number of employees he had his em=
ploy, plus those in the employ of sub=contractors
wor 1n under him., When the ilnstant contract
was entered into he caused insurer to send
certificates of his insurance to Anthony, to
Bliss Realty Company, and to the owner of the
property. His agent, Anthony, acting for him,
employed claimant end told that Van Alstine
was one of his employers, that clalmant would
work under the Compensation Law, and that he
would be covered by insurance. In the absence
of proof to the effect that notices were not,
in fact, posted, and in view of proof of his
agent's direct statement to claimant that Van
Alstine was an uuplo§:r and was under the Aoct,
we think there 1s substantial evidence to gilve
rise to the inference that all formalities
necessary for compliance with Section 3693,
ReS. Mo, 1939' Mo, ReSeAe Sec, 3693. were
complied with, including the posting and
maintenance of notices. # # # "

It 1s believed that under the facts of this case as sub-
mitted by the joint statement of all the parties in interest
of thelr substantlal compliance with, and the expressed inten=-
tion by the conduct of each and all of such parties to come
under, the terms of sald Act, that this Commission 18 clothed
with complete jurisdiction to make an order that there has been
such substantial compliance with the terms of subwsection (b) of
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Section 3695, R.S5. Mo. 1939, as to bring the parties with-
in the terms of said amendment, and that the Court has jur-
isdiction to so rule and order. The only remaining question,
we think, 1s, whether the Commission may make an order of
record in 1ts record now, in view of the substantial com=-
pliance with the statute by the parties, as of Mareh 1, 19ll,
that the General Wesco Stove Company, the employer horolnin
has accepted the occupational disease amendment. This brings
again to attention, Section 3704, of the Compensation Act,
supra, which requires all of the Workmen's Compensation
statutes, Chapter 29 of our statutes, to be liberally con-
strued in the entire administration of the Act to the dis~
regard of matters of any technical nature in respect thereto.
We belleve that in obedience to the terms of said statute

the Comnission has the right to make its order of record now
as of March 1, 19l)i, reciting that on that day General Wesco
Stove Company, a corporation, had elected to accept the terms

of the occupational disease amendment, sub=section (b) of
Section g, ReSe Mos 1939¢ The m of a "nune grb tune'
entry" has long been, by both convenience and necessity,

followed by the Courts for the perfection of thelr records

to make their judgments express the decrees and decisions

of the Courts. We find in neither text nor decision any

rule which would prevent corporations, individuals or publie
administrative bodies, likewise, at a later date from m

an order in their records of the carrying on of incidents

of their business as of a previous date, if such be the

fact. There is no person complaining here. All of the parties
in interest involved in this proceeding desire this to be done.
We see no reason in elther fact or law why it should not be done.

CONCLUSION

Considering the above recited facts and the above c¢ited
and quoted authorities, it is the opinion of this department
that the Division of Workmen's Compensation of this State
has jurisdiction to make an order at this time as of Marech
1, 194k, showing that General Wesco Stove Company, & corpora=
tion. has accepted the occupational disease ame t to See~
tion 3695, R.5. Mo. 1939, as provided in sub=section (b) of
said Section 3695.

Hespectfully submitted,

APPROVED:

GEORGE W, CROWLEY
Assistant Attorney General

J. E. !I!mt
Attorney General
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