
sc:-woLS : 
ELECTIONS : 

Election for annexation of schoil district 
void where notice posted for four teen days 
i nstead of fifteen days required by statute . 

Au"ust 16 , 1949 

..... 

'on . Ja..-nos Gl enn 
Prosooutinr, Attorney 
Jto.con County 
1''acon , lis so uri 

Doa.r Si r : 

\,o hnvo rocoi ved your request for an opinion of this 
dopnrt~ent , which request is as follows: 

"Your opinion io requested as to the 
proper action to bo taken by tho County 
Clerk of aeon County, Missouri , in 
assassin~ the n~ount and extending tax 
on the gonoral tax JOOks . The probl em 
concerns school tax money only nnd of 
neces s ity a rather full s tatement of tho 
facts is necess ary. 

"As a result of prope .... petition filed 
with tho board of school district c. D. 
/ 2 tho boa.rd of directors of the diotrict 
on Jfo.y 30, 1949 , · ordered a special el ec ­
tion for June 14 1 1949 . In accordance 
with tho order tho c l erk posted notices 
but there is no dou~t but that tho noti ces 
wore not posted oarl iP.r than l.t y 31, 1949 , 
rich woul d be insuf'ficient notlce . ':i'ho 
proposition to be voted on was ' to annex 
school district TTo . c . D. ,r2 to the :r:thol 
Special &choo1 District " o . 39 . ' Tho 
oloction was held on June 14 , 1949 , and 
the proposltio~ carried by o. vote of 45 
for annexation and 17 agains t . 

"On June 15 , 1949 , the cl ork of district 
c. D. #2 advised t ho Pthe1 J chool District 
by l etter of the results of the el ection. 
On the 20th do.y of June , 1949, the ~onrd 
of Directors or th~ ~thel School District 
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voted to accept school distri c t c. D. #2 
into the Ethel School Diotrict . 

"Prior to June 23 . 1949• a taxpayer o~ 
school district c. D. P2 fi led a written 
protest a ~ainst tho election for annexa­
tion with tho board of directors of dis­
trict c. D. 12. I have no definite in­
format ion as to whether a wri t ten protest 
was fi l ed with the board of the ~thel 
School District . ~o court aetlon has boon 
instituted to date by any parties concerned . 

"On June 23 , 1949, the board of directors 
of School ~~strict c. D. #2 met and con­
sidered the protest ~iled and by a voto of 
4 to 2 hold the el ection illegal and void 
and of no ef fec t because of insufficient 
notice . 

"All paper s in connectlon With the above 
have been fil ed w1 th the Cl er k of .lacon 
County and a plat of the Ethel 3chool 
District showin~ s chool district c. D. #2 
to be a part of Ethel Special School 
District #39. However. in applying t or 
state aid and in estimates flled with the 
County Clerk . -thel Special School District 
#39 did not include school district c. D. 
/12 nor the assessed valuation of school · 
district c. D. #2. School district c. D. 
#2 has fi l ed for state aid and an estimate 
has beon fi l ed with the County Cl erk showing 
the assessed valuation in the district . 

"The County Superintendent of Educat ion has 
approved t he application f or st~te a i d of the 
Ft hel r chool District but has refused to ap­
prove any of t he other eot1mates submitted 
by oither district . 

"The school tax rate l evied in c. D. #2 is 
1 . 00 and in Ethel Special School District 

#39 is 1 . 50. 

"On these fac ts what is the proper action 
for tho County Cl erk to take in assess i ng 
t he amounts and extondins the general tax 
books'" 
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Secti on 10484, R. s . Uo . 1939 , re- ennctod r.aws 1947 , 
Volume I , pago 507 , provides for annexation of school diatricts 
as follows: 

"\"lhonover an entire school district, or 
a nnrt of a district , whether in either 
caoe lt be a co~~on school distri ct , or 
a city, town or consolidated oc~ool dis ­
trict , which adjoins any city, town, con­
solido.tod or v1llar e school district , 
incl uding districts organized and existing 
u~der the providiona of Articl e 18 of 
Chapter 72 , Revised St atutes of Missouri , 
1939, desires to be attached thereto for 
school purposes , upon tho reception of a 
petition setting forth such fact and 
signed by ten qualified votora of such 
district , t he board of directors thereof 
shall order a special meeting or special 
election for said purpose by Biving no­
tice as required by section 10418; ~­
vhded , howeyo~, that after the holdina of 
any such special election, no other such 
special election ohall be called wi t hin 
a period of two years thereaft er. qhould 
a majority of the votes cast favor such 
annexation , the secretary shall certify 
tho fact , with a copy of the record , to 
the board of so.td district and to the 
l.:>onrd of said clty, town or villar;e school 
district ; whereupon the board of such city, 
town or vill age district shall meet to con­
sider the advisability of receivin~ ouch 
territory, ane should a majority of all tho 
members of ' said board favor such annexation, 
the boundary l ines of such city or town 
sohool district shall ~rom 'th~t date be 
changed so as to include said territory, 
and sald board shall icmediately notify the 
clerk of said distri c t which has been an­
nexed , in whole or in part , or its ac tion. 
In case an entire district is thus annexed, 
all property and money ~n hand thereto be­
lons i ng Qhall immediately pass into the 
possession of thP board of said city or town 
school district; but should only a part of 
a district be annexod thereto , said part 
shall relinquish all claim and t itle to any 
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part of the school property and money on 
ho.nd bclongin~ to said ori ginal district , 
and that portion of the district remaining 
must contai n wi. thin 1 to limits thirty chil ­
dron nnd thirty thousand dollars nooossed 
valuation, or thi rty children and nine 
squaro miles of territory. Tho voting at 
said special school ~oet1ng or special elec­
tion shall be by ballot , as provided for in 
section 10467, in the case o~ co~on school 
districts , or as provided for in section 
1040~ in tho case of town, city or consoli • 
dated school districts , and the ballots 
shall be ' for annexation ' and ' against an­
nexation,' won the whole district is to be 
annoxod, but if only a part io to be an­
nexed , the bnllots s~all read ~for release ' 
and 'against release.'" 

Section 104181 n. s . Z!o . 1939, referred to in the preceding 
section, providose 

"Tho annual mooting of each school district 
shall be hold on tho first ~esday in April 
of oach year, at the district ochoolhouoo , 
co~encin ' at 2 o ' clock p . m. If no school­
house is 1ocatod within the eiotrict , the 
place of 1e~ting s hn11 be deoi~nated by 
notices , posted i n flvo public placos wlth­
in the d1atr:ct fifteen days previous to 
such annual nootl ng, 01~ by notice for s8l:lo 
lenGth of timo in all the newspapers pub­
lished in the district , giving tho time , 
place and purposes or such meeting. " 

The Supr~e Court has explained the proper method of com­
puting the fifteen day period undor n statute simil ar to ~ectlon 
10418 in the case ·or ~tler v . B4 . or Education ot Consol . Soh. 
Dist . No . 1, 16 s.w. (2d) 44 , 1 . c . 45 , as foll ows: 

"Plaintiffs next contend t he voters wero 
not given 15 daya ' notice of the election 
aa required by section 11127 1 R. s . 1919 . 
It is provided in section 7068, n. s . 1919, 
as follower ' * ~ * Fourth , the time within 
which an ac t is to be done shall be computed 
by excludin3 the first day and including the 
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l'lst, if t ho last day be Sunday 1 t a,....all be 
o:'lecl uded. .;~ ~: i}' 

"The notices Trero posted on ''nrch e, 1928 , 
and the ~lection was held March 23 , 1920. 
Fxcluding the first and i ncludin1 tho last 
day ~;i ves 15 days • notice .of tho lect1on . 
Stutz v , C~~eron, 264 to . 340, loc . cit . 
363, 162 s .w. 221 . The cnntention is over­
ruled . " 

Applyint; that rule in the pre.sent situation, if the notices 
were posted on May 31 1 1949, and the election held on June 14 , 
1949, t~e period would be only fourteen days instead of the fif ­
teen days required by the statute . 

The re aro onoos in this otato which declare thot failure 
to give notice aa required by Section 10418 , supra, renders void 
any a ction tnken at a neoting hold t hereunder . ~tate ox rel . 
School Diotr1ct of Affton v . Sntth, 336 Uo . 703 , 80 s .w. (2d) 
058 . Thoro hnvo , however, been no cnsos which have involved 
the exact question of whether or not failure to pout notice for 
the tice roqui~ee oy the section renders void action taken under 
such notico . 

Tho Supre~e Court , in th~ caoc of State ox rel . City of 
'3orkeloy v . ~olrleo , 210 -~~ .VI . (,.,d) 650, rceontlr considered the 
quostion of the effect or falluro to ~ivo prop~r notice of a 
special eloctlon hold for the purpose of npprovlnr. the issuance 
of municipal bo,ds . In t hnt cnso tho stntuto involved (Sec . 
73691 R.s . :to . 1039, amondod Lo.Tm 1945 , pago 1301) provided 
t hat notice of a special eloction ouch as the ono held should 
bo published once a weok for threo conoooutive nooks in a nowa­
paper , tho firs t publication o tho notice to be made at l east 
twenty- one days before the election. Tho f irst publication or 
notice of tho eloct ion in quootion wa~ made only nineteen days 
boforo t he data of the clectlon. The decision of tho court in 
that case is , we feel , decisive of the q:1ootlon of the validity 
or the election hore under conoidorntion, and wo quote at len~th 
from the opinion: · 

" * •~ -:~ The rule for rl".ich relator contends 
ia stated in the Weisgerber caoe (a bond 
elootion case) as follows (33 Idaho 670, 
197 P. 563) : ' Statutory directions as to 
the timo and manner of giving notice of 
elections are mnndatory upon the officers 
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charged with tho ~uty o callin~ the elec­
tion, and will ~e uphold etrictl ) in a 
dtrect notion instituted before an election: 
but nftor an election nns been helc , such 
statutory requi~enents are directory, unless 
it anponrs that tho fai l ure to ~ivo notice 
for tho full timo specified by the statute 
has prevented electors from ~iving . a fu11 
and free e~ression of their will at the 
oloction , or unless tho statute contains 
a further provision, tho necessary effect 
of which is that fail ure to ~ive notice 
for the statutory tino will render the .oloo­
tion void.' The Court cited many oases 
fron otl-te~ states in sup-oort of these con­
clusions . However, it recognized that •in 
some jurisdiotiono it is hold that n strict 
co~pliance with the statutory require~~nts 
as to the t1me of givin~ notice of nn oloc­
t1on is an essent1nl nroroqulsito to ita 
validity.' An exaMple of thooe is Pollard 
v . City of Norwalk , 108 Conn. 145, 142 A. 
8 07 , 808, in which tho Suprano Court of 
Connecticut hold invalid bonds author1r.ed 
at an election of which only 13 days notice 
wao Piven When tho law requ!rod ' at least 
two WCH)ks .' The Court held that tho pro­
vision t or time or notice 'must be comnlied 
wtth literally' bofo~o there C01lld be valid 
actton, saying : ' Th~ votes of a mPotin~ of 
which notice hAs boon giv n for less than 
the period required by the stntuto, though 
!! be ~ ror A ain~le ~~ "are no more 
bindin~ upon the town than if the meetinG 
had boon hel d without notice , or had boon 
a mere fortuitous aoeemblinc of any portion 
of the inhabitants of th'l town . " ' 

" -tt * ~ It i liJ , of course , partly a question 
of construction of the particular statutes 
i nvol ved i n each case . I t is ~enerally held 
thnt laws requiring notice of ~enoral elec­
tions , th~ time of which i s fixed by law, 
a~e 1iroctory only and t hat thoir principal 
purpose i s t o remind t he voters of such 
elections , a s to which it is presumed that 
they ~now the tino , place and usual purposes 
without additional notice . However, a 
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special election is ~ different natter ; and 
even special questions submitted at ~oneral 
elections are usually hel d to be special 
elections . There is much aut~or'ty that 
t·-·ere must be compliance with provisions for 
time of notice of special elections and that 
failure to give notice for the tlae required 
by the statutes authorizin ; a speclal el oc­
t:on invalidates it . (Ci tations omitted. } 
Some casas make a di s t inc t i on on the basis 
of oubstantial compliance between the sit ua • 
tion of no notice at all and notice tor part 
of the required period. Apparently the only 
d!rect M1s3ouri authorities on this question 
~~e eecisions of our Courts of Appeals on 
special local option elections . (Citations 
o~tted . ) Tbcso cases establish t he rul o 
that strict co~pliance WLth statutory provi­
sions for time of notice is essential to 
the validity of such an elect ion. 

* * * 
"~~ Section 7369 does say that notice of 
such election s hall be given in a certain 
specified way; and our conclusion is tha~ 
t e ti~e of notice specified therein i~ a 
nandatory requirement which must be complied 
with to hnve a valid special election author­
izin~ an increase in the indebtedness of the 
City. The Legislature was ver y specific in 
stating these requirements as to time of 
notice , and used mandatory l anguage concerning 
t hem, nnd we do not think we shoulcl undertake 
to moeify them or hold that anythin~ l ess i a 
a substantial c ompliance with them. "aria­
tiona as to for~ of notice or of.' bo.llots , 
which could not mislead votero , .ay reasonabl y 
be hel d to be substantial oamplianoe . State 
ex rel . Ueroor County v. Gordon, 242 to . 615 , 
14? s .w. 795; State ex rel . City of ecphia v . 
"'aclonnn, 2?3 "to . 6?0, 202 '> . ,1 . 7 . 1 towever , 
wr<'n t i mo requirornento arc so specifically 
stated as t'1ose in fect ..... on 7369 1 it eeoms to 
us that callinr anythinc less su stantial ?or­
formanco nould tOount to judicia.lly anonding 
tho statuto . * ~ ~~ (Underscoring ours . ) 
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We are of the opinion, therefore , that if the facts are as 
stated in your letter, to wit, that the notice was not pos ted 
until May 31 for an election hel d on June 14, under the ~oregoing 
decision of the Supreme Court the election is void . 

You do not state whether or not the record filed with the 
county clerk contains any reference to the date o~ postin~ of 
the notice . dowever , both school districts involved in their 
estimates have i ~nored the results of the el e ction . The county 
clerk is authorized to extend the taxes for school purposes only 
upon receipt of the esti~ates of the various districts . Section 
10395 , R. s . Mo . 1939 , re- enacted Laws 1945, pa?e 1629 . ?he 
Ethel School Distr ict in its estimate has not included School 
District C. D. '2 , and <> chool District C. D. }2 has fi l ed its 
separate estimate ." Since the county clerk is authorized to act 
only on the basis o f estimates fi l ed with him, he shoUld extend 
the taxes for the Ethel Special School District and for School 
District c. D. #2 separately, at the rates authorized for the 
respective districts . 

Conclusion. 

Therefore , it i s the opinion of this depart~ent that where 
an e l ection on the quest ion of annexation of a school district 
is hel d after posting of notice thereof for fourteen days in­
stead of for tho fifteen days required by Section 10418, R. s . 
Ho. 1939 , the e l ect ion hel d under such notice is void, and the 
county cl erk should extend the taxes for the districts involved 
in accordance with the estimates of said districts filed with 
hi~ without regard to the att empted annexat·on. 

J . E. TAYLOR . 
Attorney General 
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Respectfully submit ted , 

ROnERT R. \ELTORN 
Assistant Attorney General 


