
COUNTY COURTS: County court does not naed to submit plans and 
specifications for manner ·of removal of a portion 
of a county building. The circuit judge of Adair 
county does not have the power to order an addition­
al ten cent levy over and above the fifty cent 
levy allowed by law. 

March 7, 1949 FILED 

:J l 
Mr. w. c. Frank 
Prosecuting ~ .ttomey 
Adair County 
Kirksville , Missouri 

Dear Sir : 

Thi s will acknowledge recoipt of your let · er of rccont 
date i n \dlich you requoet ~, officia l opinion u~on the follow­
i ng questionaa 

1). ~~ust the county court of !.de.iit county, et the time 
th~t it n,evertises for bids for the r emoval of' the to\'/er on 
the court house of Ld~ir county , located in Kirksville, Missouri 
submit ~la~s and speciflc~tlons desiGUatins thG manner in which 

I • • 

tho rc.moval of th oc 1~ to\n.er shal l be made? 

2) . Does t~e circ~it jUdJe of 1.dair county h&vc the power 
to order, for the purpose of dcfray1n~ the co~t of the removal 
of the tower, referred to in cp eat ion 1, nn adC.~. tionnl ton cent 
levy over and above the f ifty cent levy allowed by law? 

Section 13730, R. s. Uo . 1939, states t 

"Tho county court of each county shall cave power, 
frol'l\ time t o t i tle , to alter, r epair or build any 
county buildings ·, which have been or r.tS.y hereafter 
be erec ted, as circums t tlllces may require , and the 
funds of the county may admitJ and they shall, 
moreovor, take s uch me asures as shell be nc cossary 
to p r eserve all buil dings and pro~orty of their 
county from waste or 6a~ge." 

The above section has been sustained by the case of State 
ex rel. v . Bollinber, 219 M~ . 204, and by numerous subsequent 
ce.see . 

Section 13723, . • s . Mo , 1939, statest 

"\,hen the ground for oroctinz any public 
buil din3 shal l be designated, as aforeoaid, 
the superintendent shall propare nnd submit 
to t he county court a p lan of the building 
to be erected, the dimensions thereof, and 
the mat erials of whica it is t o be composed 
wi t h an e stimate of the probable cost thereof." 
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It will be noted f rom the above section that when a county 
court advertises for bids for the erection of county buildi~s , 
plans and specifications for the proposed buildings must also 
be submitted. However, there is nothing in Missouri law to 
indicate the ·necessity of submitting plans and specifications 
for the teariD3 down of a county building or a portion t hereof . 
It is , therefore , the opinion of this office t hat the county 
court of Adair county, when it advertises for bids for the 
removal of the tower of t he Adair county court house , need 
not submit plans and specifications indicating t he manner of 
removal. 

Your second question, quoted above, is : 

"Docs tho circuit judge o£ Adair county have 
t he po or to order , for the purpose of de­
fraying the cost of tne r emoval of the 
tower, referred to in question 1, an additional 
ten cent l evy over and above t he fifty cent 
levy allo~cd by law?" 

~ection 11041, R. s . Mo . 1939, states : 

" tio other tax for any purpose shal l be 
assessed, levied or collected, except under 
the following limitations and condit ions , 
viz .: The prosecuting attorney or county 
attorney of any county, upon the reque s t of 
the county court of such county--which request 
shall be of record with the proceedinbs of 
said court, and such court being first satis­
fied t hat there exists a necessity f or the 
assessment, l evy and collection of oth~r 
taxes than thoee enumerated and specified 
in the proced~~ scct:on --shall present a 
petition to the circuit co~t of his county, 
or to the judge thereof in vacation, setting 
forth t he facts and specifyin3 the r easons 
why sucn other tax or taxes should be assessed, 
l evied and collected; and such circuit court or 
judge t .. 1ereof, u .. J.,)n bcln,: satisfied or tl1e 
necessity for suc:1 other tax or taxes, and that 
the assessment, levy and collection thereof 
~111 not uo in conflict with the Constitution 
and l aws of t his state , shall make an order 
directod to tho county court of such county, 
command!~ ·suc.'l court to l1avo assessed , levied 
and collected such other tax or taxes , and 
shall enforce sue~ order by nandamus or other­
wise . Such order, When so Granted, shall be 
n continuous order. nnd s~ell authorize the 



) .. 
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annual assessment . l evy and collection of 
such other tax or taxes for t he purposes 
in the order mentioned and specified• and 
until such order be modified, set aside and 
annul led by the 'circuit court or judge 
t hereof bl':::.nting ti1e smno a Pr .ovided• t~at 
no such order shall be n odifiod• set aside 
or annulled, unl e ss it shall appear to the 
satisfacti on of such circuit court , or 
judGe tnereof, t hat th~ taxes so ordered 
to be assessed, l evfcd nnd collec ted are _ 
not authorized by the Constit ut ion and laws 
of this stote, or unleas i t shall appea.r 
to said circuit court , or judGe t here-
of, that the necessity for such other to...x 
or taxes . or any part t hereof, no longer 
exists . " 

In the case of State ex rel. Hill v . t,abash Rail way Company, 
169 Mo . 563, l . c . 577, t his section was construed by the court 
llS .follOTIS : 

"It was held in the cases rel ied upon by 
pl aintiff, viz ., State ex r el. Brown v. 
Mo .. Pae. Ry. Co., 92 .{o . 137; State ex rel. 
Givens v • . abash St . L. P. Ry. Co., 91 t:o . 
296; State ex rel. Hamil t9n v . H. ~ st . Joe 
Ry •. co., 113 Mo . 297; State ox rel. v. St. 
L . K. & U. Tl . Ry. Co., 130 I:o. 243; .State 
ex rel . v . Bri~ge Co., 134 Lo . ·339, and 
Andrew County ex rel . v. Sch ell, 135 Mo. 38, 
t hat a proceedine in conformity ~1th section 
7654, supra, was the proper course to pursue 
i n order to r equire a county court to make a 
s pecial l evy for t nc ourpose of paying out­
sta.nc..int: and unpt.id warrants , but i t was not 
held in o.ny of those cases that such a levy 
in excess of tho conetitutional limit would 
be valid, but i t see~s to have been taken f or 
0 re.n ted t hat it \:ould be . now, i f under such 
cireumstanees , the county court had the power 
to make a special l evy of twenty cents on the 
hundred doll ars valuation of property in the 
county in addition to the levy or f orty cents , 
t he constituti onal limit, it could of course 
upon ·the sa.."'tle theory and by the same aut hor! t y 
l evy f ifty or one hundred per cent and t hus 
i gnore t hose whol esome provisions of our 
Constitution which were intended to protect 
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the property rights or the people, and to 
prevent i ts confiscation by an evasion or 
t hat instr~ent . That no such purpo3c was 
contempl ated by tho statute is indisputable , 
but what was meant thereby was that a special 
l evy in addition to a s oneral l evy, uhon· t he 
l a tter doe s not come u~ to t h G constitutional 
lL~t, ~ay be nnde £or the purpose o£ aring 
past indebtedneso of the county, p rovided it , 
including the cen cral levy, or the l evy :or 
cencral purpose s , does not exceed the constitu-
tional 11ni t . tt . 

It is , therefore, tho opinion of this office that the answer 
to :rour second question is "No" . 

It is the opinion of this orfice tnat when t ne county court 
or t.dair County advertises for bids to remove the tower of the 
court house of Adair country 1 t need not submit pl ans and 
specifications indicating the manner of the removal thereof. 

It is the .fUrther o;>inion of this off ice tnat the circuit 
judge of Ad~ir county does not h ave the ' power to order an 
additional ten cent levy over and above the fift y cent levy 
allo ed by l aw. 

J • .c. . TAYLOR 
/ttor ney 3-enoro.l. 

HP .. :mw 

' 

Respectfull y subr.dttod, 

HUGH P. ~ ILLIAUSON 
Assistant Attorney General 


