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State Librarian and employees of Missouri Library Com­
mission not within provisions of H. B. 151 , Laws 1945, 
as amended, setting up Public School Retirement System 
for teachers . 

October 31, 1949 

Mr . J • L. Donahoo 
Executive Secr6tary 

1 L ·. · 1 

~7: Public School Retir ement System 
ntatc Capitol Build:ng 
J efferson Clty, • issouri L ____ . ___ l 
>oar Sir: 

le hereby acknowledt;e receipt of your r ecent request for 
an Oj inion, w .ich rcrde as f ollows: 

"The Public School Hetlroment Act provides 
that on and after the effective dat e of tho 
Act all • employees • of districts included 
in tho 1etirt.~ent Sys te .1 shtlll be 10.n.bors 
of tho Synte~ by virtue of their employment . 
Tho t orm ' empl oyee • is synonymous with the 
tor.n. • teacher• as used i"l the Act . 

" •Teacher• is def!ned in Section 1 (6 ) . 
This definition r~ds in part , a a follows : 
• • • • • and the state superintendent of public 
schools or co :.,iss !Olll r o: cduca tlon, per­
oo:uJ a.1pl oyed in tho .. · tu tt• Departno':'lt of 
Education or by tho &tate Board of ~ducation 
1n nn executive capac ity and oth~r persona 
o,pl oycd by ~aid ~tate Board of Lducatlon 
on a full- time basis ~ho shall 'o duly cer­
tificated undor the law ~ovornine the cer-
tification of teachers •••• • · 

1'Tho statute creating t he Ltiasouri Library 
Co··, isslon, Section 14731, Laws of Mio:louri , 
1945 , reads as follows: 1 The Miasouri State 
Library shall bo included in the Division of 
IUJ'l,cr Education i r:t the State Dopurtmm t of 
Lducation , arid shall bounder tho control or 
a. Stat e Librarian. The State Lior..tr io.n of 
such division shall bo appointed by tho 
Stato Board or ~duca.tlon with the approval 
of tho State Library Advisory Board. Such 
·s tato Librarian shall be o. gr aduate of an 
accredited college or univers i ty, a.n~ be 
craduatod fro4 an accredi ted library school , 
and must have library experience , Tho State 
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Librarian shall appoint the personnel in 
connection with tho various activities of 
such division subject to tho approval of 
the Commissioner of Education, and the 

·state Library Advisory Board.' 

"Is the State Librarian a ~ember of tho 
Hotiro1acnt Sye te~ by virtuo of his onploy­
mont U: he is duly certifica ted under tho 
l a\T coverning t he certification of teachers? 

11Are tho persom1ol in tho employ of the 
State Library who are culy certifi cated 
under the law governin£ the certification 
of teachers members of the Retiro~ent Sys tem 
by virtue of their ~loymentt" 

I n disposing of tho inquiries contained in the foregoing 
request for an opinion, it becomes necessary to examine House 
Bill No . 151, Laws of Missouri , 194$, paee 13$3, the l egislative 
enactment which provided for tho public school retirament 
system generally applicabl e throughout tho Stnte of llissouri . 
No\7here in House Bill No . 1.51, supra, is there to be found any 
direct reference being made to the State Librarian as being an 
official within tho scope of tho retirement l aw . If he is to 
be bro~ht ~ithin the law, hie status as State Librarian must 
bear positive af£inity to the term "empl oyee" as it is used and 
defined in the retirement l aw . 

House Bill No . 151, supra , has undergone several changes 
since i ts enactment, but in rulinB tho question at hand, we 
need only to reror to Section 1 of the ori01nal act as amended 
by llouse Bill .~Jo . 1010, Lavts of Kisoouri , 1945, page 1383 . 
Subsec t ion (3) of Section 1, House Bill No . 151, supra, as 
amended , provides : 

"(3) ' .&lpluyoe ' shall be synonynous with 
tho te~ teacher as tho swnc is heroin• 
af'ter defined." 

Subsection (6) of Section 1, House Bill Uo . 151, supra , 
as amended, provides : 

" ( 6) ' •reacher ' shall mean any teacher, 
teacher- secretary, substitute toucher , super ­
visor , principal, supervising principal , 
superintendent or assistant superintendent, 
s chool nurse, or librarian ~ho shall teach 
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or be o~ployed by any public school on a 
£ull·t~o basis and uho shall bo duly cor­
ti£icatod uncer the law ~ovorninc t he cer­
ti£icatlon or teachers; any county super­
intendents of schools, ~ssistant county 
superintendent of schools nnd t hose empl oyed 
by county suporintend6nts of schoola upon a 
full- time basis and w~o shall bo duly cer­
tificated under tho law u OV ~ I·ni11.[; tho cer­
t ificati on or teachers; and tho otato super­
intendent of public ochoolo or co~iosionor 
of education, porso"lS O..l!)loyed in the State 
Depar~cnt of ~ucatlon or by tho State 
Board of ducation in an executive capacity 
and other persons employed by said State 
Board of Education on a full- time basis who 
shall be duly certificated undor the law 
voverni~ the cortirication of teachers , 
provided that t his clause shall not be con­
strued to include empl oyeo (employees) of 
tho University of Jlissouri , the Teachers. 
Colleges of the State , or Lincoln University . " 

At t hlo juncture it is necessary to oxnmlno t ho law creating 
tho Missouri Library Co:n.1ission ao it now exists , ouch law being 
found in Senate Bill No . 369 , Laws of Missouri , 1945 , pa~e 1132 . 
Th is pr esent law results rro-u the repeal of Article 2 of Cha,?ter 
110 of tho Revised Statut es of Missouri , 1939 , and the enact­
mont of t1 new article to be ,<nown as Article 2, Chapter 110 of 
the Revised Statutes of Uisoouri, consistine of Sections 14731 
to l4736a, inclusive . s~ctlon 14131 or t his law provides that 
the Missouri State Library sl1all be included in tho Division 
of lli.:;her • ducation in tho State Dopo.rtoont of I:ducat:on. and 
shall be under the control of a State Librarian appointed by tho 
State Board of ducation with tho approval of tho Stato Library 
Advisory 13oard. Section 14733 of t hia latr provides for the State 
Library Advtsory Board, two ~embers thereof to be chosen by tho 
Governor with tho advice an~ consent of tho Senate, uho with tho 
President of the State Board of Bducntion, the Co~issionor of 
lducat:on and tho Librarian or tho State University shall co~pooe 
the Board. This particular section pr ovide s that the Board shall 
serve in an advioory capaclty to the State Librarian, who shall 
serve a s Secretary to tho Soard . Section 14734 or t _lis l aw seta 
f orth in speciric lansuare certain powers and eutieo of tho State 
Library Advieory Doard as follows : 

"The powers and dutieo of the State Library 
Advisory Board shall bo as follows. ~ake 
rules and regulat tons not lncons1otont 1th 
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the law f or i ts govornmont and for the 
covornment of the State Library; c ive 
approvnl to the c:>ta4-o Boarc" of •. ducat i n 
and Com"isr·oner of rduco.tion on tho 
a.,point~ent of the (tate Librnri~~; auth­
orize tho State Librarit..n to appoint such 
other assistants ao ~~y bo necessary ; and 
auti1orize t~o 3tate Librarian to colloct 
and orosent statistics and othor lnforma­
tion .. por to.ining t o 1 tbrarioo \Yhich shall 
bo mado availablo to othor libraries in 
the stato . " . 

Sec tion 1! 736a ot this l aw vests authority tn tho State 
Librarian, uith tho assiato.nce of the State Library Advisory 
Doo.rd, to administer a l l funds ap~ropr1atod by the General 
Asse~bly for Stat e Ai d to Public Librari es , and the State 
Librarian 1ith tho State Library Advisory Board is authorized 
to ~o by - lo.TIS , ruloo a....~d l'egulatio-ns touching the administra­
tion and allocat.i.on of such monoyc . 

Now, having briefl y outli~cd the leGislation setti ng up 
the Missouri Library ~o~:iasion, it is noceasa17 to detorm1ne 
whether such lnu, i n ita full , co~pleto and effective operation, 
would causo the 3tnto Librarian, or e.ny of the personnel neces­
sary to t he proper :runetlonln:; o:r the i ssouri Library C0:1:.11o ­
s1on, to co~e h ithin that portion of the dorinit1on aocr~bod to 
the " ord "teacher' found 1~ 41uboection (6) of Section 1, House 
Bill llo . 151, supra, as amended , and rending ns followD : 

n ( 6) ' Teacher ' ehall mean .;-. -u -;~ persono 
~~loyod in the State Depo.rtoent of Edu­
cation or by tho State Board of I ducation 
1~ a~ eTocutive capacity nnd other persons 
omployod by said State Board of rducation 
on a £\lil- tLae basis who shall be duly cer­
tificated un~er the law govcrninc the cer­
tification Of teachers ·:fo "J' * • II 

Ia t ho State Librarian empl oyed in tho ~tnto Depart ment 
o:r Education, or is ho e~ploycd by the State Board of ~ducation 
i n an executive capacity? "When assoeiatod 11th tho idoa of 
ovr~ico , tho word employ means t o hiro or make use or the ser­
vices of ( . ebster' s Uew I nternational Dictionary); and implies 
control by tho employer ovor the means and ."'lanner of' doine the 
worl< . " ~toln vo . Oil!: Oroaso Co ·pany, 327 "'!o . 804, 39 S . tl . 
(2d) 345. Tho o.dminiotro.tive autono::ty of tho Mianouri Library 
Co=niaoion lo vory ap-arcnt £ron a rcndine of the law setting 
1 t up as an o.dm1nio tra ti ve body. I:f tho lawmakoro had intended 
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that tho Stat o Librarian and his assistants ahoul d be c onsidered 
as "e.:lplOJt>C.s" of tho Sta to Depart::lont of (...UCat.:.on or the State 
Board of <lucntion, theJ \,<Juld have so dro.!'t<;d tho Uisr.ouri 
Libra ry Co amlsnlon l«u. , but tile, Lave oxpresneC:. no suc h i nten­
tion . An intention q.1itc. to tho contrary is ov:dont \7Mn ve 
consider the nature of powers a.d duties vootod in tho Stato 
Library Advisory Board , as ell as the ~oup of its personnel . 
The Lreeidant of the Stato Jo~rG of duc~tion ~~d tho State 
Co :..il,l.sslonor of J duca tlon, oy virtuo of the ir office, boeo::1o 
elic,lble e.nd aro appo i nted to ~to .... tborshlp on tho Stnte Library 
Advisory Boar • They as:l:st t'.v State Librarian .:n o.c!mi nlotoring 
the le.u Cl~oat: . .g t: o Mit"r .J.lrl. i.:brar.i Co ,1llsclon. It io truo 
that the State Li brarian is o.pp o.:.ntoC: b:,· the Stato Board of du­
cat:on, but c:o1ch appoin~ont doe~ not become effoctivo untll 
apt rovul i:l t:;lvon by tpc Ste.to., Library ..1.J. .. isory Board , ancl t his 
po\/Pr of appo:.:1t :tont by roconrnondat_on on tho part of the 5 tato 
Boarc o!' I ch1.ct> tio!l contains no sue~ en.; :o"l that t 10 a:ppo_ntoo , if 
appt>oved , vllll uhon ooco e t~e et p l oycc of tho Sto. te Board of 

ducat_on or State Dc ... ~artmont .. !' ~ducaticn , nnd not the c-:.pl oye o 
of the Stato T.ibrary Adv.!'sory 'oa.rd and consequently ~ubject to 
ltD general o.·Jors and directions r.lthin the limits of powers 
conferred on t''e State Library Advisory Board •. 

noct:on 11*731 of Se nate Bill No . 369 , supra , being the 
f lrst soct.;.on o!: the law creating the J.i..,so ~i · Library Conmt1ss1on1 
provides in part us follo\r-: 

11 ~o Missouri ntate Library shs.l~ be 
lncludecl 1~ the Division of Hi._.hor ~duca­
tioa ln tho State DopRr~ont o: ducntlo1 , 
and shall be Wldcr th-.. contl"'ol vf a Sta to 
Librarian. .} * -r. n 

Tho above clause s erves merely as an aid in dlsclosinc tho 
l e,_:;is l ative desires on a m.ntter which is the subject of Sect ion 
12 of Article IV, Con::Jtitution of ?JissoU!'1 1 1945 , .th1ch r eads 
in part ~s follows : 

" .t ·' Uz.J.oss <!isco:1tinuod a l l prcavnt 
or future boarcs, buroeauo , con"lioaion!:.' 
and other a"·t..ncictJ of the stcte o crc i.:::...:=.c 
ach!.inlstrativo or c:oc.utivo u:.tthvr.:.ty c!.:.all 
be acol£.,no c• by the [. ov rnor to the dop::trt ­
lr..cnt to whlch thoir 1•oapoctivo poworc and 
dut l cn o.r" rcr:~1e.no . 11 

Havinc concluded thnt tho State Lib1,o.rlc.n ancl othor poroonnol 
of. the :liaoo..lri Library Conruis~io:1 are not rcrso 1.S c~ployod by 
tho Stat,:, !)opaL .. t":'lcnt of .. clucation or oy t-ho dtato .Joa.rd of ...:duca­
tion, it is unnecessnry to d i ocuss tho status of such persona 
under tho law govorn1ne oortification of teaehors , 
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CONC;:.USION 

It in the o....,.;nion of tl-}i::; dol)art:n.Ent that t'-o ~to.to 
Librarian an 1 othe~ pbrsor~ol of the M1~~vur1 Llbrar1 Co~o­
sio~ are not ~~rsona c~ployed by tho State Departwnt of 
Lducat_on or by C:1e ... tntc Board of :dueat:on -;:ithin the 
definl tlon of the i70l~C:s 11 employee" nnd "teacher" ao those 
te!"l:l.s arc dof : .1ed 11. the la. (liouso Dill No . }!;1, Lnl7s of 
Miscouri , 1945, pa~e 1353, as a1ended), oetting up a public 
school rotiro.1ent aystcm for teachers in 'acsouri , and con• 
scquontly aro not entitled. to tho bencf'its o~ such law . 

APfi'OVi.!.D : 

• .1!. • ~·A YLO H 
Attorney Goner 

JLO' f4 : VL.a 

,. 

Ronpoc tfully submitted , 

JU1',L\N L . 0 ' u} .... ~ ... ,r.y 
Ascietnnt AttO!"".OY General 


